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EQUAL  EMPLOYMENT  OPPORTUNITY  COMMIS- 
SION'S HANDLING  OF  PAY  EQUITY  CASES 


WEDNESDAY,  FEBRUARY  29,  1984 

House  of  Representatives, 
Manpower  and  Housing  Subcommittee 
OF  THE  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  in  room  2247,  Ray- 
burn  House  Office  Building,  Hon.  Barney  Frank  (chairman  of  the 
subcommittee)  presiding. 

Present:  Representatives  Barney  Frank,  Joe  Kolter,  John  R. 
McKernan,  Jr.,  and  Dan  Schaefer. 

Also  present:  Stuart  Weisberg,  staff  director  and  counsel;  Larry 
White  and  Patricia  Moore,  professional  staff  members;  June 
Saxton,  clerk;  William  Zavarello,  staff  assistant;  and  Nan  Elwood, 
minority  professional  staff.  Committee  on  Government  Operations. 

OPENING  STATEMENT  OF  CHAIRMAN  FRANK 

Mr.  Frank.  The  hearing  of  the  Subcommittee  on  Manpower  and 
Housing  will  now  come  to  order. 

We  are  going  to  have,  I  should  say,  today  a  slightly  truncated 
hearing.  To  my  dismay  and  without  any  prior  notice  either  to  the 
majority  or  the  minority  side  the  Chairman  of  the  Equal  Opportu- 
nity Employment  Commission  had  his  congressional  liaison  call  us 
at  7  o'clock  last  night  and  refuse  to  come.  That  is,  the  Chairman 
did. 

I  had,  myself,  been  told  that  the  position  of  the  EEOC  in  this 
matter  was  indefensible.  I  wasn't  quite  prepared  to  believe  it,  but 
apparently  the  Chairman  thinks  it  is  indefensible,  since  he  refuses 
to  come  to  defend  it. 

He  had  previously  indicated  that  he  would  be  here,  and  I  am  dis- 
tressed, both  by  the  substance  and  the  manner,  in  which  the  Chair- 
man of  a  Commission  over  which  this  subcommittee  has  oversight 
jurisdiction  has  chosen  to  respond.  To  have  told  the  subcommittee 
that  he  would  be  coming,  to  have  indicated  to  the  majority  and  mi- 
nority sides  that  he  would  be  coming,  and  then  after  the  close  of 
regular  business  hours  on  the  day  before  the  hearing,  without  a 
letter  but  simply  by  a  phone  call  from  his  congressional  liaison  to 
the  subcommittee — my  guess  is  that  he  was  hoping  to  find  no  one 
there,  but  the  subcommittee  staff  was  there.  We  found  out  about  it 
at  7  p.m. 

I  am  distressed.  My  own  inclination  will  be  subpoena  Mr. 
Thomas  to  come  before  us.  I  don't  think  it  is  unreasonable  for  a 

(1) 


subcommittee  with  jurisdiction  over  the  Equal  Employment  Oppor- 
tunity Commission  on  a  subject  which  is  of  great  importance  to  the 
women  of  this  country,  of  the  economy  of  this  country  which  has 
been  seriously  debated  in  the  executive,  legislative,  and  judicial 
branches — it  doesn't  seem  to  me  unreasonable  to  ask  the  Chairman 
of  the  Equal  Employment  Opportunity  Commission  to  testify. 

I  should  note  that  I  was  less  surprised  that  the  Justice  Depart- 
ment refused  to  come  and  that  the  Chairman  and  Executive  Direc- 
tor of  the  Civil  Rights  Commission  refused  to  come.  The  committee 
doesn't  have  jurisdiction  over  them.  We  would  have  been  helped  by 
their  testimony.  We  will  discuss  their  reasons  later  for  not  showing 
up,  but  for  the  Chairman  of  this  Commission  to  refuse  to  come  is 
distressing. 

My  guess  is  that  the  reason  is  revealed  in  the  testimony  he  gave 
before  Congresswoman  Schroeder  and  Congresswoman  Ferraro  a 
year  and  a  half  ago  in  which  he  explained  then  that  his  Commis- 
sion had  done  nothing  to  look  at  this  type  of  sex-based  wage  dis- 
crimination. That  is  the  subject  of  this  hearing — sex-based  wage 
discrimination. 

He  promised  them,  approximately  a  year  and  a  half  ago,  that  the 
Commission  would  do  something.  We  are  now  at  the  end  of  Febru- 
ary 1984.  The  Gunther  decision  which  is  a  critical  decision  here  is 
nearly  3  years  old.  The  Equal  Employment  Opportunity  Commis- 
sion under  Chairman  Thomas  has  done  nothing  at  all. 

He  now  refuses  to  come,  even  to  discuss  with  a  committee  of  the 
Congress,  which  has  jurisdiction  over  him,  why  they  have  done 
nothing. 

I  am  distressed  by  that.  It  is  not  a  reasonable  way  in  which  to 
conduct  the  affairs  of  the  Government,  and  much  as  I  am  reluctant 
to  have  to  resort  to  this,  my  sense  is  that  the  powers  that  the  Con- 
gress has  have  to  be  asserted  and  he  should  be  required  to  come. 

We  will  now  take  some  of  our  witnesses. 

Oh,  excuse  me,  Mr.  McKernan,  do  you  have  an  opening  state- 
ment? 

Mr.  McKernan.  Thank  you,  Mr.  Chairman. 

Let  me  just  make  a  couple  of  comments  because  this  most  recent 
turn  of  events  distresses  me  significantly.  I  would  like,  first  of  all, 
to  commend  the  chairman  for  scheduling  this  hearing  and  com- 
mend the  bipartisan  group  of  Congresswomen  who  have  taken  the 
initiative  to  try  to  do  something  to  make  sure  that  we  have  pay 
equity  in  this  country. 

For  too  long,  whether  it  be  from  inaction  and  even  though  it  may 
have  been  unintentional,  it  seems  clear  to  me  that  women  have 
gotten  the  short  end  of  the  stick  in  the  employment  field  and  have 
not  been  paid  what  they  clearly  deserve  and  we  ought  to  be  ad- 
dressing this  issue  as  a  Congress. 

I  really  applaud  the  Congresswomen  for  doing  this  on  a  biparti- 
san basis.  The  chairman  and  I  are  also  looking  forward  to  these 
hearings  on  a  bipartisan  basis  because  pay  equity  should  not  be  an 
issue  that  is  divided  along  party  lines. 

I  think  that  there  can  be  a  difference  of  opinion  on  exactly  what 
the  scope  of  title  VII  is  and  how  that  should  affect  comparable 
worth  or  pay  equity. 


I  have  had  a  number  of  conversations  with  the  Chairman  of  the 
EEOC.  I  was  looking  forward  to  continuing  that  dialog  today.  The 
turn  of  events  that  the  chairman  referred  to  and  that  I  mentioned 
earlier  in  which  Mr.  Thomas  has  decided  not  to  testify  disturbs  me 
greatly.  I  think  that  if  we  are  going  to  have  the  administration's 
side  of  this  issue  on  why  there  has  not  been  a  greater  effort  to  try 
to  address  the  pay  equity  issue  under  title  VII,  it  is  going  to  re- 
quire that  we  have  somebody  here  from  the  administration  to  give 
that  point  of  view. 

When  this  hearing  is  over  today,  I  look  forward  to  working  with 
the  chairman  to  try  to  make  sure  that  we  do  reopen  the  record  of 
this  hearing  and  have  that  testimony  which  is  so  important  to 
enable  Congress  to  understand:  One,  what  it  is  that  the  administra- 
tion feels  is  not  covered  in  title  VII;  and  two,  what  action  Congress 
needs  to  take  if  we  feel  that  the  whole  issue  of  pay  equity  should 
be  included  in  title  VII,  and  the  courts  feel  that  it  is  not. 

So,  with  that,  Mr.  Chairman,  let  me  again  commend  you  on  con- 
ducting these  hearings  and  also  apologize  to  our  first  panel  and 
probably  the  second  that  I  have  a  markup  in  another  committee  so 
I  will  have  to  leave  for  about  20  minutes  right  before  10  o'clock.  I 
hope  that  no  one  will  take  that  as  a  lack  of  interest  on  my  part  on 
this  issue,  but  we  are  torn  in  a  number  of  different  directions  in 
this  job,  and  I  do  have  to  excuse  myself,  so  I  will  apologize  in  ad- 
vance, and  I  look  forward  to  this  hearing. 

Mr.  Frank.  I  thank  the  gentleman.  I  want  to  reiterate  about  the 
bipartisan  manner  in  which  we  are  proceeding.  I  think  it  is  impor- 
tant that  we  have  both  a  Republican  and  a  Democrat  testifying 
before  us  now.  As  the  gentleman  has  said,  we  have  tried  to  conduct 
these  hearings  in  general  before  the  subcommittee  in  a  bipartisan 
basis,  which  makes  me  all  the  more  distressed  at  the  refusal  of  the 
Chairman  of  the  Commission,  either  to  testify  or  to  behave  with 
even  minimal  courtesy  in  letting  the  subcommittee  know. 

We  will  begin  now.  Congresswoman  Oakar  has  a  hearing  that 
she  will  be  chairing  shortly,  so  we  will  begin  with  her. 

STATEMENT  OF  HON.  MARY  ROSE  OAKAR,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Ms.  Oakar.  Thank  you,  Mr.  Chairman.  I,  too,  want  to  commend 
you  and  the  members  of  the  subcommittee  for  having  this  hearing. 
I  want  to  applaud  you,  Mr.  Chairman,  for  your  leadership.  You  did 
appear  before  our  Post  Office  and  Civil  Service  Committee  on  the 
issue  of  pay  equity  which  I  and  Congresswomen  Schroeder  and  Fer- 
raro  cochaired,  and  you  gave  very  eloquent  testimony. 

It  was  IV2  years  ago.  By  the  way,  you  are  absolutely  on  target 
about  Mr.  Thomas  in  his  statements  with  respect  to  the  agency's 
activity.  At  the  time  he  did  say— and  this  is  in  my  written  testimo- 
ny which  I  would  like  to  submit  for  the  record— that  the  EEOC  at 
the  time  was  not  moving  on  some  215  comparable  worth  cases  be- 
cause the  Commission  did  not  have  a  clear-cut  definition  of  what 
comparable  worth  really  was  all  about.  So,  I  think  it  is  important 
to  hear  from  him  for  the  record. 

Mr.  Frank.  Without  objection,  your  written  remarks  will  be 
placed  in  the  record. 

[Ms.  Oakar's  prepared  statement  follows:] 


Congresswoman  Mary  Rose  Oakar 

Statement  on  Pay  Equity 

Government  Operations  Subcommittee  on 

Manpower  and  Housing 
February  29,  1984 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

I  APPRECIATE  YOUR  GIVING  ME  THIS  OPPORTUNITY  TO  TESTIFY  BEFORE 
YOUR  SUBCOMMITTEE  TODAY  REGARDING  THE  EQUAL  EMPLOYMENT  OPPORTUNITY'S 
ACTIVITIES  ON  SEX- BASED  WAGE  DISCRIMINATION  CHARGES.   AS  YOU  WILL 
RECALL,  A  YEAR  AND  A  HALF  AGO,  MR.  CHAIRMAN,  YOU  TESTIFIED  BEFORE 
THE  POST  OFFICE  AND  CIVIL  SERVICE  COMMITTEE  WHEN  CONGRESSWOMEN 
FERRARO,  SCHROEDER,  AND  I  CHAIRED  HEARINGS  ON  PAY  EQUITY. 

AT  THE  TIME,  PAY  EQUITY  WAS  ONLY  BEING  DISCUSSED  BY  SPECIAL 
INTEREST  GROUPS.   TODAY,  THE  PAY  EQUITY  ISSUE  TOUCHES  THE  MINDS  AND 
POCKETBOOKS  OF  THOUSANDS  OF  WORKERS  AND  EMPLOYERS.   STATE  AND  LOCAL 
GOVERNMENTS  ARE  EXAMINING  THEIR  OWN  PAY  STRUCUTRES  AND  WORKING  ON 
CORRECTIVE  LEGISLATION.   AGGRESSIVE  EFFORTS  AND  COURT  CHALLENGES  FROM 
A.F.S.C.M.E.  HAVE  ALSO  PROMPTED  PRIVATE  EMPLOYERS  TO  EXAMINE  THE 
INEQUITIES  IN  THEIR  PAY  STRUCUTRES. 

I  AM  CONCERNED,  MR.  CHAIRMAN,  THAT  THIS  ADMINISTRATION  HAS  MOVED 
AT  A  PACE  EVEN  SNAILS  WOULD  FIND  UNTAXING.   TWO  RECENT  EVENTS 
DEMONSTRATE  WHAT  CONCERNS  ME.   LINDA  CHAVEZ,  STAFF  DIRECTOR  OF  THE 
U.S.  COMMISSION  ON  CIVIL  RIGHTS  SAID,  "THE  PRINCIPLE  THAT  UNDERLIES 
COMPARABLE  WORTH  IS  A  FUNDAMENTALLY  RADICAL  ONE  THAT  WOULD  ALTER  OUR 
EXISTING  MARKETPLACE  ECONOMY."   THE  JUSTICE  DEPARTMENT  IS  INTERESTED 
IN  INTERVENING  IN  THE  RECENT  PAY  EQUITY  DECISION  IN  THE  STATE  OF 
WASHINGTON.   BOTH  PUBLIC  STATEMENTS  INDICATE  A  LACK  OF  COMMITMENT 
ON  THE  PART  OF  THE  CURRENT  ADMINISTRATION  TO  REMEDY  THE  FEMALE 
WAGE  GAP  PROBLEM. 


WHEN  ELEANOR  HOLMES  NORTON,  FORMER  CHAIR  OF  THE  E.E.O.C., 
APPEARED  BEFORE  OUR  SUBCOMMITTEES  IN  1982 ,  SHE  NOTED  THAT  THE 
FEDERAL  GOVERNMENT  NEEDS  TO  GUIDE  ITS  AGENCIES  IN  ENSURING  THAT 
PAY  DISCRIMINATION  PRACTICES  ARE  ELIMINATED.   MS.  NORTON  WARNED 
THAT  SUPERFICIAL  STEPS  WOULD  NOT  RESOLVE  THE  PROBLEM,  AND  OBSERVED 
THAT  E.E.O.C.  HAD  BEEN  INEFFECTIVE  IN  THE  PAST:  UNABLE  TO  DELIVER  THE 
BENEFITS  OF  STATUTES  BECAUSE  IT  WAS  SO  BACKLOGGED.   SHE  CONCLUDED 
THAT  WITHOUT  A  COMMITMENT  ON  THE  PART  OF  THOSE  ENFORCING  AGENCIES, 
WOMEN  AND  MINORITIES  WOULD  NOT  BE  ABLE  TO  WORK  THROUGH  THE  SYSTEM 
IN  A  REASONABLE  PERIOD  OF  TIME. 

IN  RESPONSE  TO  WHAT  MS.  NORTON  STATED  AND  IN  LIGHT  OF  A  BACK- 
LOG OF  PAY  EQUITY  CASES,  CLARENCE  THOMAS,  PRESENT  CHAIR  OF  THE 
E.E.O.C,  ALSO  APPEARED  BEFORE  OUR  SUBCOMMITTEES.   MR.  THOMAS  MADE 
SEVERAL  OBSERVATIONS  ABOUT  HIS  AGENCY'S  ACTIVITY.   ONE,  E.E.O.C. 
WAS  NOT  MOVING  ON  SOME  215  COMPARABLE  WORTH  CASES  BECAUSE  THE 
COMMISSION  DID  NOT  HAVE  A  CLEAR  CUT  DEFINITION  OF  THE  COMPARABLE 
WORTH  CONCEPT.   TWO,  HE  NOTED  THAT  THE  COMMISSION  WAS  WORKING  ON 
A  POLICY  SO  THAT  THE  CASES  WOULD  BE  HANDLED  IN  A  FAIR  AND  TIMELY 
MANNER.   FINALLY,  MR.  THOMAS  TOLD  THE  SUBCOMMITTEES  THAT  THE 
COMMISSION  WOULD  BE  MAKING  COMPARABLE  WORTH  A  PRIORITY. 

THE  OPPOSITE  HAS  OCCURRED.   E.E.O.C. 'S  ACTIVITY  IN  THIS  AREA 
HAS  BEEN  INEFFECTIVE.   IN  ESSENCE,   WHAT  MS.  NORTON  WARNED  US 
ABOUT  A  YEAR  AND  A  HALF  AGO  HAS  BECOME  A  REALITY.   THE  ADMINISTRATION 
AND  THE  E.E.O.C.  HAVE  NOT  MADE  COMPARABLE  WORTH  A  PRIORITY.   CASES 
ARE  STILL  PENDING  IN  THEIR  OFFICES.  ■  ODDLY  ENOUGH,  ONE  OF  THE 
HUNDREDS  OF  PENDING  CASES  HAPPENS  TO  HAVE  BEEN  FILED  BY  MY  SISTER. 


LAWS  PROHIBITING  WAGE  DISCRIMINATION  ARE  ON  THE  BOOKS.   LANDMARK 
COURT  DECISIONS  HAVE  BEEN  BASED  ON  THESE  LAWS.   BUT,  THE  ENFORCING 
AGENCIES  OF  THE  FEDERAL  GOVERNMENT  ARE  SIMPLY  NOT  DOING  THEIR  JOBS. 
THEREFORE,  PAY  EQUITY  CHARGES  AND  INEQUITABLE  PAY  SYSTEMS  REMAIN 
A  COMMON  PRACTICE. 

I  WILL  INTRODUCE  LEGISLATION  WHICH  WILL  REQUIRE  PERIODIC, 
DETAILED  REPORTS  TO  THE  PRESIDENT  AND  CONGRESS  BY  THE  E.E.O.C, 
THE  DEPARTMENT  OF  LABOR  AND  THE  DEPARTMENT  OF  JUSTICE  DESCRIBING 
ACTIONS  TO  ENFORCE  FEDERAL  LAWS  PROHIBITING  WAGE  DISCRIMINATION. 
MY  INTENT  IS  TO  REAFFIRM  THE  FEDERAL  GOVERNMENT'S  ROLE  IN  ENFORCING 
CLEARLY  DEFINED,  EXISTING  LAWS. 

MR.  CHAIRMAN,  I  COMMEND  YOU  FOR  HOLDING  THIS  HEARING  AND 
ESTABLISHING  A  RECORD  ON  THE  E.E.O.C. 'S  PROCEDURES  IN  HANDLING 
COMPARABLE  WORTH  CASES.   I  HOPE  THAT  ALL  OUR  QUESTIONS  ARE  ANSWERED 
AND  THAT  THE  E.E.O.C  WILL  PROCEED  IN  AN  APPROPRIATE  MANNER  ON 
PAY  DISCRIMINATION  CASES. 

THANK  YOU,  AGAIN. 


Ms.  Oakar.  Mr.  Chairman,  the  issue  is  really  fairness.  The  issue 
is  simply  economic  justice.  Women  are  paid  about  61  cents  or  62 
cents  for  every  dollar  that  men  are  paid,  and  they  say  that  has 
gone  up  in  the  last  couple  of  years.  The  truth  of  it  is,  that  is  what 
they  were  paid  in  the  1950's,  so  we  haven't  progressed  in  any 
manner  since  the  1950's  on  this  issue.  As  you  know,  the  poorest 
person  in  the  country  is  a  woman  over  65  years  old.  So,  there  is  a 
thumb  rule  that  when  you  are  younger  and  you  are  paid  inad- 
equately, you  are  bound  to  be  poor  when  you  are  older.  For  women 
it  is  a  catch-22  situation. 

Mr.  Chairman,  I  think  it  is  important  to  have  these  hearings  and 
to  focus  on  the  issue  of  pay  equity.  Quite  honestly,  I  am  concerned 
about  certain  statements,  public  statements  and  the  thrust  of  what 
we  think  the  administration  is  going  to  do  with  respect  to  pay 
equity.  I  am  concerned  when  I  hear  Linda  Chavez  who  is  with  the 
U.S.  Commission  on  Civil  Rights  say  that  the  principle  underlying 
comparable  worth  is  a  fundamentally  radical  one  that  will  alter 
our  existing  marketplace  economy. 

Then  we  know  that  the  Justice  Department  is  interested  in  inter- 
vening in  the  recent  landmark  decision  in  the  State  of  Washington 
relative  to  pay  equity.  I  believe  it  would  be  a  great  tragedy  if  they 
did. 

We  know  that  Eleanor  Holmes  Norton  who  formerly  chaired  the 
EEOC  appeared  before  our  subcommittee,  and  she  noted  then — this 
was  almost  2  years  ago — that  the  Federal  Government  needs  to 
guide  these  agencies  to  ensure  that  pay  discrimination  practices 
will  be  eliminated.  She  warned  that  superficial  steps  would  not  re- 
solve the  problem  and  observed  that  EEOC  has  been  ineffective  in 
the  past  and  unable  to  deliver  the  benefits  of  statutes  because  it 
was  so  backlogged. 

So,  there  has  to  be  a  commitment  on  the  part  of  the  administra- 
tive agency  to  work  through  the  system  in  a  reasonable  time. 

What  she  warned  us  about  1  Vi  years  ago  is  a  reality  today.  There 
has  not  been  a  commitment  in  terms  of  making  pay  equity  a  priori- 
ty, to  say  the  least.  As  a  matter  of  fact,  there  may  even  be  at- 
tempts to  thwart  the  spirit  of  the  law  that  already  exists. 

Mr.  Chairman,  I  think  that  we  have  to  start  in  our  own  back- 
yard. I  sit  on  the  House  Administration  Committee,  among  my 
many  committees — I  think  next  to  yourself,  I  probably  sit  on  more 
committees  than  any  other  Member  of  Congress 

Mr.  Frank.  I  do  seem  to  run  into  you  a  lot. 

Ms.  Oakar.  Some  of  them  I  share  with  you,  and  I  am  delighted 
about  that. 

One  of  the  things  that  I  find  rather  distressing  sitting  on  the 
House  Administration  Committee  is  the  real  pay  gap  that  exists  in 
the  manner  in  which  we  pay  our  employees,  as  Members  of  Con- 
gress. Since  I  chair  a  committee  that  relates  to  compensation  and 
benefits  for  Federal  employees,  I  think  that  we,  as  a  Congress,  have 
to  start  in  our  own  backyard.  For  this  reason,  I  have  introduced, 
H.R.  4599,  Federal  Employees  Pay  Equity  Act  of  1984. 

Essentially  what  this  bill  would  do  would  be  to  require  the  Office 
of  Personnel  Management  to  conduct  a  study  on  the  Federal  pay 
structure.  We  think  the  Federal  pay  practices  are  discriminatory 
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as  they  exist  now.  We  want  them  to  tell  us  where  the  problems 
are. 

In  conducting  the  study  OPM  would  identify  the  inequities  in 
our  pay  system. 

We  would  also  establish  an  equitable  job  evaluation  system  for 
Federal  employees  which  would  promote  the  establishment  of  wage 
base  rates  upon  the  work  performed  rather  than  the  sex  of  the  em- 
ployees. 

As  its  overall  purpose,  our  bill  would  bring  the  Federal  wage  set- 
ting practice  into  compliance  with  present  law  guarantees.  We 
think  this  bill  would  be  a  model  for  the  private  sector  and  for  other 
forms  of  civil  service  at  a  local  and  State  level. 

The  other  bill  which  I  am  going  to  be  introducing  next  week  is 
the  pay  equity  bill  of  1984.  I  have  had  tremendous  help  from  vari- 
ous groups  which  are  essentially  geared  toward  ending  the  discrim- 
ination in  terms  of  pay  equity,  and  I  want  to  thank  them  publicly 
for  their  help  on  this. 

This  bill  would  require  the  Equal  Employment  Opportunity  Com- 
mission to  study  the  private  pay  setting  practices  and  determine  if 
those  practices  are  in  compliance  with  title  VII  of  the  Civil  Rights 
Act.  It  would  promote  the  establishment  of  wage  rates  based  on  the 
work  of  individuals  rather  than  the  sex,  race,  national  origin,  eth- 
nicity, or  religion,  and  it  would  certainly  mandate  the  EEOC 
comply  with  the  existing  law  in  enforcing  equal  pay  practices. 

We  know  that  because  of  the  number  of  cases  filed  in  EEOC  and 
the  type  of  cases  filed  that  there  is  a  tremendous  backlog.  And, 
there  doesn't  seem  to  be  any  zeal  to  push  forward  on  these  cases. 
As  a  matter  of  fact,  we  think  it  is  really  foot  dragging  which  must 
be  very,  very  demoralizing  for  the  thousands  of  women  who  have 
been  paid  inadequately. 

So,  Mr.  Chairman,  with  that,  I  want  to  commend  your  commit- 
tee. I  want  to  thank  you  for  your  courtesy  to  me  today.  Let's  work 
on  this  in  a  bipartisan  way  so  that  we  can  guarantee  that  more 
than  half  of  the  population  will  be  treated  fairly  in  what  is  the  No. 
1  issue,  in  my  mind's  eye,  for  women  and  that  is  economic  justice. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Frank.  Thank  you  very  much. 

We  realize  that  you  have  to  leave,  so  we  will  excuse  you  now. 

Thank  you  for  your  leadership  in  this,  which  has  been  very  im- 
portant. 

Next,  we  will  hear  from  Congresswoman  Snowe. 

STATEMENT  OF  HON.  OLYMPIA  J.  SNOWE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MAINE 

Ms.  Snowe.  Thank  you,  Mr.  Chairman,  and  members  of  the  com- 
mittee. I  appreciate  this  opportunity  to  be  able  to  testify  before  this 
subcommittee,  and  I  want  to  thank  you,  Mr.  Chairman,  for  holding 
these  important  hearings  on  the  efforts  of  the  Equal  Employment 
Opportunity  Commission  to  enforce  the  law  with  respect  to  pay 
equity. 

For  nearly  two  decades,  the  EEOC  has  provided  a  leadership  role 
in  the  enforcement  of  civil  rights  legislation.  Today,  as  more  and 
more  women  are  challenging  the  pervasiveness  of  sex-based  wage 


discrimination  and  lack  of  opportunity  in  employment,  it  is  equally 
imperative  that  the  EEOC  continue  to  demonstrate  diligence  in  en- 
forcing these  laws. 

I  would  hope  these  hearings  will  serve  two  purposes.  One  as 
Members  of  Congress,  we  do  have  a  responsibility  to  take  into  ac- 
count the  way  we  use  the  funds  that  we  appropriate.  I  was  pleased 
that  President  Reagan  did  recommend  a  22-percent  increase  for  the 
EEOC  over  the  1980  funding  levels,  and  I,  too,  was  anxious  to  hear 
Chairman  Thomas  indicate  how  they  plan  to  use  those  funds  to 
eradicate  the  wage  gap  between  men  and  women.  Unfortunately, 
he  will  not  be  testifying  today  to  explain  his  position. 

Second,  I  would  hope  that  these  hearings  would  make  clear  to 
the  EEOC  that  wage  discrimination  is  indeed  a  violation  of  the  law 
and  that  only  through  vigorous  enforcement  of  these  laws  will  be 
able  to  provide  legal  security  to  women  in  this  country. 

Women's  demands  for  pay  equity  are  not  new.  In  1875  Susan  B. 
Anthony  observed: 

There  are  many  women  equally  well  qualified  with  men  for  principals  and  super- 
intendents of  schools,  and  yet,  while  three-fourths  of  the  teachers  are  women, 
nearly  all  of  them  are  relegated  to  subordinate  positions  on  half  or  at  most  two- 
thirds  of  the  salaries  paid  to  men  .  .  .  sex  alone  settles  the  question. 

Unfortunately,  more  than  100  years  later,  the  words  of  Ms.  An- 
thony ring  as  true  today  as  when  they  were  first  spoken.  However, 
the  economic  havoc  this  pervasive  sex  discrimination  wreaks  on 
women's  lives  has  increased  dramatically  as  more  and  more  women 
have  entered  the  work  force.  I  am  sure  you  will  hear  a  litany  of 
statistics  today  associated  with  the  consequences  of  this  issue. 

Attempts  to  provide  legal  remedies  to  sex  discrimination  in  em- 
ployment also  are  not  new.  In  1963  the  Congress  passed  the  Equal 
Pay  Act.  In  1964  we  passed  the  Civil  Rights  Act,  and  title  VII,  I 
think,  proved  very  capable  of  addressing  the  issue  of  women  who 
found  themselves  confined  to  dead-end,  low-paying  jobs. 

The  guarantee  of  equal  pay  for  work  of  comparable  value  is  the 
primary  focus  of  this  hearing  today,  and  the  failure  to  provide  this 
guarantee  constitutes  wage  discrimination  under  title  VII.  This 
was  established  by  the  Supreme  Court  decision  in  1981  and  more 
recently  by  the  Federal  court  decision  in  the  State  of  Washington. 
The  persistence  of  the  wage  gap,  as  well  as  the  paucity  of  Federal 
court  decisions,  lead  one  to  question  whether  the  EEOC  is  actually 
providing  a  leadership  role  in  prosecuting  the  number  of  court 
cases  related  to  sex-based  wage  discrimination.  Again,  that  was  an- 
other issue  I  was  hoping  to  hear  Chairman  Thomas  address  here 
today. 

Fortunately,  the  lack  of  recent  activity  within  the  Federal  execu- 
tive branch  on  the  issue  of  pay  equity  has  not  extended  to  Congress 
and  the  States.  A  number  of  the  States  have  moved  to  the  forefront 
on  this  issue  to  eliminate  sex-based  wage  discrimination,  including 
my  own  State  of  Maine. 

At  least  18  States  in  this  country  are  either  conducting  or  have 
conducted  job  evaluation  studies.  The  State  of  Maine  recently,  for 
example,  has  appropriated  $95,000  to  conduct  a  study  of  wage  dis- 
crimination among  their  own  employees. 

At  the  same  time.  States  are  having  to  go  forward  alone  without 
any  significant  Federal  leadership  in  this  area.  For  example,  the 
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guarantee  of  equal  pay  for  work  of  comparable  value  is  on  the 
books  in  the  State  of  Maine,  yet  the  State  of  Maine  Human  Rights 
Commission  has  been  unable  to  prosecute  a  number  of  these  cases 
simply  because  there  is  a  lack  of  Federal  leadership  in  this  area. 

Specifically,  while  the  number  of  inquiries  on  sex-based  inequi- 
ties have  increased  in  Maine  over  this  last  year,  EEOC's  lack  of 
leadership  in  the  collection  of  data,  which  is  necessary  to  the  suc- 
cessful prosecution  of  these  cases,  has  hampered  Maine's  ability  to 
pursue  these  cases  any  further. 

So,  I  am  deeply  concerned  that  the  problems  facing  working 
women  in  America  are  not  being  adequately  addressed  by  the  very 
agency  which  is  responsible  for  the  enforcement  of  these  laws. 

It  is  this  concern — and  it  is  a  concern  that  is  shared  by  many  of 
our  colleagues  here  in  the  Congress — that  has  led  to  increasing 
congressional  activity  on  this  issue.  There  are  six  bills  that  have 
been  introduced  in  the  Congress  by  both  Republicans  and  Demo- 
crats, and  the  Congressional  Caucus  on  Women's  Issues,  as  well, 
has  taken  an  active  role  and  intends  to  pay  a  great  deal  of  atten- 
tion to  this  issue  for  the  remainder  of  the  98th  Congress. 

To  that  end,  I  introduced  my  own  legislation  in  January  to 
create  a  commission  on  pay  equity,  and  I  am  pleased  to  have  your 
support,  Mr.  Chairman,  as  well  as  that  of  the  ranking  minority 
member  of  the  subcommittee,  John  McKernan,  along  with  Pat 
Schroeder,  Mary  Rose  Oakar,  Lynn  Martin,  Norm  Dicks,  and  49 
other  cosponsors. 

The  legislation  does  not  change  existing  law.  What  it  does  do  is 
to  call  upon  Congress,  as  a  major  employer  and  the  primary  legis- 
lative body  in  this  country,  to  assume  more  responsibility  in  the 
enforcement  of  equal  opportunities  in  employment,  as  well  as  equi- 
table wage  compensation  for  its  own  employees. 

I  think  simply  put,  we  have  to  make  sure  that  our  own  house  is 
in  order. 

The  legislation  would  establish  a  12-member  commission,  equally 
represented  by  labor,  management,  and  Members  of  Congress. 
They  would  employ  a  private  contractor  to  undertake  an  evalua- 
tion of  one  of  the  six  agencies  that  comes  under  the  jurisdiction  of 
the  legislative  branch. 

The  agency  would  also  have  to  have  the  broadest  range  of  job 
classifications.  Within  1  year  it  would  have  to  make  recommenda- 
tions to  the  Congress  on  how  we  can  eliminate  the  pay  inequities 
that  might  exist  within  the  legislative  branch. 

So,  in  conclusion,  Mr.  Chairman,  I  might  say  that  guaranteeing 
true  legal  and  economic  security  to  women  in  this  country  is 
indeed  the  challenge  of  the  1980's.  As  women,  we  stand  ready  to 
use  the  tools  that  we  have  gained  over  the  last  65  years,  whether  it 
is  our  vote  or  whether  it  is  the  law. 

Certainly,  that  is  the  only  way  we  can  make  it  a  reality.  But,  the 
only  other  way  we  can  make  it  a  reality  is  for  the  Federal  Govern- 
ment to  enforce  its  laws,  and  that  is  why  we  are  here  today,  Mr. 
Chairman. 

I  thank  you  again  for  holding  these  hearings,  and  I  hope  they 
will  ultimately  lead  to  a  substantial  improvement  in  the  lives  of 
working  women  in  America. 

Mr.  Frank.  Thank  you. 
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One  technical  point  which  you  and  I  have  discussed  is  this.  Your 
answer  is  one  that  you  and  I  agree  on.  I  think  it  is  important  to 
have  in  the  record. 

Some  of  the  representatives  of  employees  of  the  Federal  Govern- 
ment, some  of  the  employee  agencies,  some  of  the  unions  have  un- 
derstandably expressed  the  concern  that  they  want  to  make  sure 
that  they  will  be  included  in  that  commission. 

I  assume  that  was  always  your  intention. 

Ms.  Snowe.  Absolutely,  Mr.  Chairman.  In  addition  to  having  a 
tripartite  commission  which  does  equally  represent  labor  and  man- 
agement and  Members  of  Congress,  I  think  that  the  private  con- 
tractor could  do  no  less  in  concert  with  the  commission  to  include 
labor  representatives  of  the  agency  that  is  being  studied.  There 
have  been  job  evaluations  done  in  the  past  where  they  have  ommit- 
ted  labor,  and  then  they  have  had  to  come  around  on  the  second 
round  and  have  evaluated  the  studies  and  clearly  have  included 
recommendations  that  are  necessary  for  a  congressional  model  of 
fairness.  I  think  that  labor  representatives  ought  to  be  included 
every  step  of  the  way  in  this  process. 

Mr.  Frank.  Thank  you. 

I  know  you  and  I  and  others,  if  we  get  this  thing  through,  will 
make  that  absolutely  explicit. 

I  also  appreciate  your  coming  because  what  you  have  emphasized 
in  your  testimony  is  that  we  are  not  talking  here  about  any  radical 
new  departure.  We  are  not  talking  about  totally  revising  the  way 
in  which  wages  are  determined  in  America.  We  are  talking  about 
dealing  with  a  very  sad  fact  in  the  American  economy — discrimina- 
tion against  women  in  the  wages  paid  them  for  the  work  they  do. 

As  you  stressed,  we  are  not  here  talking  about  new  legislation. 
We  are  talking  about  operating  within  the  framework  of  legislation 
already  on  the  books  and  court  decisions  already  on  the  books.  Un- 
fortunately, as  you  mentioned  and  as  we  confront  here,  the  lead 
Federal  agency  that  is  supposed  to  enforce  the  law  in  this  regard — 
the  EEOC — has  done  virtually  nothing.  That  is  the  dilemma  we 
have. 

It  is  kind  of  a  catch-22  because  they  tell  us  that  the  problem  is 
that  there  aren't  policies  that  can  be  used  by  people  in  the  field  to 
deal  with  complaints.  But  the  reason  there  are  not  such  policies  is 
that  the  Commission  has  itself  refused  to  set  the  policies. 

A  year  and  a  half  ago,  Mrs.  Ferraro  pressed  the  Chairman  of  the 
Commission,  and  he  promised  her  that  he  was  going  to  take  action. 
Once  again,  someone  has  broken  his  promise  to  the  gentlelady 
from  Queens  because  nothing  has  been  done. 

That  is  just  the  point  that  we  want  to  get  across — this  is  not  a 
partisan  issue,  this  is  not  a  radical  departure.  We  are  talking  about 
an  admitted  fact — wage-based,  that  is,  sex-based  wage  discrimina- 
tion. I  don't  know  quite  what  wage-based  sex  discrimination  would 
be.  It  sounds  interesting.  We  will  have  to  explore  that  at  another 
hearing.  [Laughter.] 

Sex-based  wage  discrimination  is  our  subject  today.  It  is  a  reality 
in  this  economy,  and,  unfortunately,  we  have  an  EEOC  that  will 
neither  do  anything  about  it  nor  tell  anybody  why  it  won't. 

Mr.  Kolter,  any  questions? 

Mr.  Kolter.  Thank  you,  Mr.  Chairman. 
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I  would  like  to  thank  Congresswoman  Snowe  for  her  continued 
interest  and  advise  her  that  I  share  her  concerns  and  as  a  responsi- 
ble Congressman  I  want  to  do  something  about  it,  too. 

You  allude  to  Susan  B.  Anthony's  statement  about  75  percent  of 
the  teachers  being  women  and  yet  so  few  are  holding  positions  of 
responsibility  as  superintendents. 

Do  you  have  in  mind  that — at  least  in  my  Commonwealth  of 
Pennsylvania — superintendents  are  appointed  by  school  boards? 
How  could  we  correct  that?  Do  you  have  any  idea  along  that  line? 

Mr.  McKernan.  You  are  not  going  to  like  the  answer.  [Laugh- 
ter.] 

Mr.  KoLTER.  In  order  to  justify  what  I  am  doing  when  I  go  back 
home  and  make  speeches,  I  need  your  expertise  here. 

Ms.  Snowe.  You  mean  how  do  we  justify  the  fact  that  your  su- 
perintendents are  appointed? 

Mr.  Kolter.  No. 

If  they  are  appointed  by  school  boards,  how  can  we  correct  that? 

Mr.  Frank.  It  is  the  State-local  question,  I  think  the  gentleman 
is  getting  at. 

Mr.  Kolter.  There  is  really  nothing  we  can  do  about  it;  can  we? 

Ms.  Snowe.  Yes,  but  that  is  only  one  of  many  areas  in  which 
women  are  discriminated  against.  There  are  a  number  of  jobs  in  a 
number  of  areas.  That  is  something,  obviously,  within  the  purview 
of  State  and  local  jurisdictions  based  on  their  local  system  of  ap- 
pointments. 

On  the  other  hand,  what  we  have  seen  over  and  over  again,  even 
in  areas  where  it  is  an  occupation  predominately  held  by  females, 
the  job  and  the  pay  is  undervalued. 

So,  I  think  it  is  a  consistent  problem  due  to  the  lack  of  enforce- 
ment, in  spite  of  the  laws  on  the  books. 

We  have  seen  every  category  where  women  have  predominately 
held  those  jobs  has  that  feature.  Not  only  that,  but  the  jobs  are  un- 
dervalued because  they  are  dominated  by  females  in  this  country. 

So,  that  is  a  problem,  and  I  am  sure  it  is  in  a  number  of  other 
areas,  as  well. 

Mr.  Frank.  If  the  gentleman  will  yield,  that  is  part  of  the  reason 
we  are  here  because  the  Equal  Employment  Opportunity  Commis- 
sion has  jurisdiction  to  begin  investigations  into  complaints  involv- 
ing State  and  local  governments.  It  then  has  to  make  a  recommen- 
dation to  the  Justice  Department  in  order  to  sue.  I  think  recom- 
mending to  the  Justice  Department  that  they  sue  in  such  a  case 
would  probably  be  roughly  equivalent  to  recommending  to  the  Jus- 
tice Department  that  the  Attorney  General  fly  around  the  room. 

The  fact  is  that  the  EEOC  does  have  a  jurisdiction  here,  and  the 
fact  that  we  have  had  no  action  here  is  one  of  the  problems.  It  is  a 
manifestation  of  the  problem  that  the  EEOC  has  simply  refused  to 
carry  out  its  reponsibilities  in  this  area. 

Ms.  Snowe.  And  the  Justice  Department  does  intervene  in  the 
State  and  local  government  cases,  and  could,  but  has  failed  to  do 
so,  as  well  as  the  EEOC. 

Mr.  Kolter.  The  second  and  last  question  I  have  relates  to  your 
statement  of  the  fact  that  the  earning  gap  has  increased  to  62  cents 
for  every  dollar  earned  by  men;  in  order  to  justify  this,  how  were 
these  figures  arrived  at? 
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Ms.  Snowe.  You  mean 

Ms.  Ferraro.  If  I  may  interrupt,  they  are  Department  of  Labor 
statistics  that  were  released  in  September  of  this  year  indicating 
that  the  rise  of  some  59  cents  of  a  dollar  to  some  62  cents,  and 
what  they  have  done  is  that  they  have  just  gone  through  job  classi- 
fications filed  with  the  Department  of  Labor  and  compared  them. 

Ms.  Snowe.  Let  me  just  add  something. 

In  many  cases  where  we  have  seen  instances  and  examples  of 
discrimination,  they  have  done  an  evaluation  on  the  point  system, 
which  is  a  very  objective  classification.  They  have  analyzed  the  re- 
sponsibilities, the  decisionmaking  abilities,  and  the  job  training  of 
an  individual.  In  comparable  both  males  and  females  in  that  par- 
ticular job,  who  have  come  out  with  the  same  number  of  points, 
even  in  those  instances,  women  have  been  undervalued  and  under- 
paid. 

So,  again,  that  is  another  instance.  How  they  arrive  at  the  59 
cents,  there  is  a  litany  of  classifications  where  there  is  a  wage  gap 
between  men  and  women  holding  the  same  job,  and  they  in  fact 
have  the  same  number  of  points. 

So,  it  is  arrived  at  through  those  evaluations. 

But  those  are  standard  statistics;  it  is  not  something  that  has 
been  created. 

Mr.  KoLTER.  I  was  wondering  if  you  would  be  able  to  share  with 
me  some  of  the  paperwork  you  have  so  I  can  take  it  back  to  my 
district  for  justification. 

Ms.  Snowe.  Absolutely,  because  there  are  a  number  of  charts 
that  run  the  gamut  of  occupations,  and  that  would  indicate  that 
there  are  tremendous  deviations  in  pay  and  salary  between  men 
and  women  holding  the  same  job  and  the  same  occupation. 

Mr.  KoLTER.  Thank  you. 

Mr.  Frank.  Mr.  Schaefer? 

Mr.  Schaefer.  Congresswoman  Snowe,  I  appreciate  you  being 
here  today,  as  well  as  the  other  Congresswomen  who  are  bringing 
this  subject  to  us.  I  commend  the  chairman  for  holding  this  hear- 
ing. This  is  one  area  that  I  have  certainly  been  quite  concerned 
with  for  a  long  time.  I  think  it  is  one  of  the  biggest  problems  and 
discrepancies  that  we  have  got  in  this  country  today — the  equal 
pay  for  equal  work  status. 

I  don't  think  that  the  Department  of  Justice  should  get  involved 
in  this  except  for  enforcement.  I  would  like  to  see  something  in  law 
pertaining  to  the  title  VII  section  of  comparable  worth. 

Is  there  legislation  that  address  this  particular  subject  where  we 
could  say,  "Congress  has  stated  its  intent  concerning  comparable 
worth,  it  is  now  up  to  the  Justice  Department  to  enforce  that 
intent." 

Ms.  Snowe.  In  other  words,  recommending  that  we  put  into  law 
that  title  VII  does  actually  apply  to  comparable  worth? 

Mr.  Schaefer.  Yes 

Ms.  Snowe.  At  this  point,  there  is  nothing 

Mr.  Schaefer  [continuing].  This  seems  to  be  a  big  problem  out 
there;  what  exactly  does  it  mean? 

Ms.  Snowe.  Well,  the  Supreme  Court  ruled  in  1981  and  in  an- 
other recent  court  case  that  title  VII  is  broader  than  the  Equal  Pay 
Act  and  that  although  it  does  not  specifically  define  that  it  applies 
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to  comparable  worth,  it  does  say  that  intentional  wage  discrimina- 
tion does  come  within  the  purview  of  title  VII  of  the  Civil  Rights 
Act. 

But  there  is  no  specific  legislation  at  this  point  that  would  sug- 
gest that  we  include  the  comparable  worth  language  in  title  VII. 
There  are  various  bills  to  get  at  the  problem.  There  are  so  many 
court  cases  that  are  underway  right  now  that  it  could  affect  the 
outcome  of  those  cases  if  we  were  to  attempt  right  now  to  correct 
legislation  or  to  tamper  with  it  in  the  legislature.  What  I  am 
saying  is  that  there  are  too  many  court  cases  pending  across  this 
Nation  concerning  title  VII  that  we  could  affect  the  outcome  one 
way  or  the  other  if  we  attempted  to  change  the  language  in  any 
way  at  this  point.  I  think  we  have  to  wait  until  we  see  what  is  the 
product  of  many  of  these  courts  cases  that  are  now  pending. 

Mr.  ScHAEFER.  OK.  Where  in  other  States  is  something  moving? 
If  we  have  that  problem  in  Washington,  we  certainly  have  it 
throughout  the  country. 

Is  there  any  other  State  or  States  that  we  can  quote  as  far  as 
anything  figurewise 

Ms.  Snowe.  Some  States  have  already  taken  action.  In  fact,  the 
State  of  Minnesota  comes  to  mind.  They  recently  came  up  with  a 
package  to  appropriate  $21  million  over  the  next  4  years,  to  rectify 
the  problem  based  on  a  court  case. 

Mr.  Schaefer.  Is  that  just  with  State  employees  or  is  that 

Ms.  Snowe.  We  are  talking  about  government  employees,  abso- 
lutely. 

Of  course,  there  could  be  a  number  of  private  sector  cases  pend- 
ing, as  well,  but,  again,  that  is  where  the  EEOC  has  not  been  very 
helpful  in  coming  up  with  the  data  that  is  necessary  to  support  a 
lot  of  these  cases.  But,  there  are  a  lot  of  court  cases  that  are  pend- 
ing and  in  the  process  of  litigation.  As  I  also  said,  the  States  have 
been  very  aggressive  in  terms  of  undertaking  these  job  evaluation 
studies.  Seven  have  already  concluded  their  studies  and  10  are  in 
the  process  of  doing  so,  as  well.  I  think  West  Virginia  has  just 
passed  a  resolution,  in  fact,  to  come  up  with  a  job  evaluation  study 
of  its  own  State  employees. 

So,  primarily  what  we  are  talking  about  are  government  employ- 
ees, but  the  States  have  been  very  good  in  that  respect.  As  I  said  in 
my  testimony,  they  are  not  receiving  any  support  or  leadership 
from  the  EEOC. 

Mr.  Schaefer.  What  is  the  most  immediate  solution  available  to 
Congress?  We  are  sitting  here  today.  We  understand  that  we  have 
a  problem.  So,  what  is  the  most  immediate  solution? 

Mr.  Chairman,  I  would  like  to  know  what  we  can  do  here. 

Ms.  Snowe.  I  think  that  the  bill  that  I  introduced  is  a  step  in  the 
right  direction  in  terms  of  examining  our  own  agencies  that  come 
within  the  jurisdiction  of  the  Congress.  That  is  why  I  would  estab- 
lish this  commission.  I  think  it  would  be  a  good  idea  to  establish  a 
congressional  model  for  fairness  that  we  can  not  only  apply  across 
the  board  in  other  Federal  agencies,  but  also  could  be  a  model  used 
by  other  States  and  the  private  sector. 

So,  I  think  that  would  be  a  good  step  in  the  right  direction  in 
improving  and  examining  our  own  agencies  to  identify  the  magni- 
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tude  of  the  wage  discrimination  that  might  in  fact  exist  within  our 
own  agencies. 

That  is  what  I  am  suggesting — a  first  step.  It  is  a  very  compHcat- 
ed  issue,  and  there  is  no  black  and  white  answer  to  this  issue.  I 
would  be  the  first  to  admit  that,  but,  on  the  other  hand,  I  think  we 
can  move  in  that  direction;  and  I  think  that  we  have  to  move. 
Simply  put,  20  years  after  the  passage  of  the  Equal  Pay  Act  and 
the  Civil  Rights  Act  with  title  VII,  what  we  have  found  is  that 
there  is  still  a  tremendous  wage  gap — 59  cents  that  a  woman  earns 
for  every  dollar  that  a  man  earns.  It  goes  on  and  on. 

Many  of  the  categories  where  women  are  working  show  this. 

That  is  why  we  have  to  get  at  this  problem.  If  Congress  would  set 
a  good  example  by  cleaning  up  its  own  house,  if  in  fact  that  needs 
to  be  done,  then  that  would  be  a  good  start. 

Mr.  ScHAEFER.  Thank  you,  Mr.  Chairman. 

Mr.  Frank.  I  want  to  thank  the  gentleman. 

I  want  to  again  thank  the  gentlelady  from  Maine  for  taking 
some  leadership  on  this  issue. 

I  would  just  add  this  to  that  last  colloquy.  We  have  to  keep 
coming  back  to  the  problems  that  exist.  Many  Members  express 
this  same  kind  of  problem.  When  the  lead  Federal  agency  that  is 
supposed  to  carry  out  responsibilities  in  the  area  blatantly  refuses 
to  do  it,  we  have  problems  and  we  have  a  vacuum. 

There  is  a  memorandum  that  was  submitted  by  Constance 
Dupres,  legal  counsel,  November  16,  1983,  to  the  EEOC  which  we 
asked  for  and  received  a  copy  of.  It  says: 

Since  the  Supreme  Court  has  not  ruled  on  the  issue  of  comparable  worth  under 
Title  VII  and  since  two  circuit  courts  have  squarely  addressed  the  issue,  the  Equal 
Employment  Opportunity  Commission  has  considerable  latitude  to  articulate  policy 
on  the  issue.  Moreover,  the  Commission's  interpretation  is  entitled  to  great  defer- 
ence from  the  Supreme  Court. 

So,  this  is  an  area  that  cries  out  for  action  and  for  the  EEOC  to 
articulate  a  policy.  As  long  as  the  Commission  continues  to  abdi- 
cate its  responsibilities,  we  are  going  to  continue  to  have  the  prob- 
lems that  all  of  us  have  because  I  think  we  all  recognize  that  it  is 
that  we  want  Congress  to  set  the  direction,  but  as  the  gentlelady 
from  Maine  suggested  when  Congress  has  to  legislate  prematurely 
in  exact  detail,  you  are  going  to  have  problems. 

The  scheme  we  have  got  is  for  the  lead  administrative  agency, 
regulatory  agency  to  do  some  work  here.  Their  failure  to  do  it 
causes  the  problems  that  all  of  us  feel,  and  that  is  why  we  were 
hoping  to  discuss  this  with  the  Chairman. 

I  thank  the  gentlelady  from  Maine. 

Ms.  Snowe.  I  might  just  add  this.  There  are  300  cases  in  the 
EEOC  that  have  not  been  pursued  in  any  way.  They  have  just  been 
stacking  up  there.  Again,  they  are  avoiding  the  issue,  ignoring  the 
issue  and  not  taking  the  leadership  and  pursuing  these  cases.  That 
could  go  a  long  way  toward  eliminating  the  pay  inequity  that  does 
exist,  but  they  are  failing  to  do  so  by  taking  no  action  whatsoever. 
So,  these  cases  are  just  stacking  up  at  the  EEOC  and  not  providing 
any  assistance  whatsoever  to  those  who  want  to  prosecute  these 
cases. 
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Mr.  Frank.  And  causing  difficulties  both  for  employees  and  em- 
ployers who  may  be  incurring  some  liability  that  they  don't  know 
about  and  the  clock  is  running  and  nothing  is  happening. 

I  thank  you  for  your  testimony. 

Ms.  Snowe.  Thank  you,  Mr.  Chairman. 

Mr.  Frank.  Our  next  witness  is  Congresswoman  Geraldine  Fer- 
raro.  I  should  add  that  we  were  going  to  also  hear  from  Congress- 
woman  Schroeder,  but  she  is  not  in  Washington  right  now.  I  would 
say  that  you  cannot  have,  as  a  practical  matter,  Presidential  and 
Vice  Presidential  candidates  from  the  same  State,  so  the  competi- 
tion may  be  dropping  off,  I  would  say  to  the  gentlelady  from 
Queens,  depending  on  what  happens. 

Congresswoman  Ferraro  has  also  been  one  of  the  leaders  in  her 
own  position  as  a  subcommittee  chair  on  the  Post  Office  and  Civil 
Service  Committee.  In  fact,  she  questioned  in  some  detail  the 
Chairman  of  the  Equal  Employment  Opportunity  Commission. 

At  this  point  I  am  going  to  insert  into  the  record  here  the  next 
best  thing  to  Chairman  Thomas'  presence,  which  is  the  testimony 
he  gave  in  the  fall  of  1982  when  he  was  questioned  by  Ms.  Ferraro 
and  Mrs.  Schroeder.  One  might  think  that  the  testimony  might  be 
outdated,  but  since  the  Commission  has  done  absolutely  nothing  on 
this  subject  in  the  year  and  a  half  that  has  intervened,  it  is  appar- 
ently still  pretty  current.  I  think  it  becomes  relevant  to  see  where 
we  are  with  the  Commission. 

So,  if  there  is  no  objection,  we  will  insert  into  the  record  at  this 
point  the  excerpts  from  the  testimony  when  Ms.  Ferraro  and  Mrs. 
Schroeder  did  attempt  in  the  fall  of  1982  to  get  some  action  here. 

[The  excerpt  from  the  hearings,  "Pay  Equity:  Equal  Pay  for 
Work  of  Comparable  Value,"  part  1  follows:] 

Ms.  Ferraro.  There  is  a  rumor  going  around  perhaps  caused  by  the  Roggerson 
memo  that  we  discussed  earlier  the  EEOC  plans  to  drop  the  ball  on  all  comparable 
worth  cases. 

How  true  is  that  rumor? 

Mr.  Thomas.  I  read  that  rumor  in  some  of  the  testimony  before  this  committee. 
There  was  a  staff  recommendation  which  was  sent  to  the  Commissioners  and  was 
not  initated  by  the  Commissioners,  as  most  of  the  recommendations  are  not,  which 
recommended  that  we  administratively  dismiss  some  of  the  cases  and  issue  right-to- 
sue  letters. 

That  recommendation  has  not  been  considered  by  the  Commission  and  it  is  not 
scheduled  at  this  point  to  be  considered  by  the  Commission. 

Ms.  Ferraro.  So,  then,  as  I  understand  your  testimony  the  EEOC  is  going  to 
pursue  comparable  worth  cases  in  the  future? 

Mr.  Thomas.  We  are  in  the  process,  as  I  indicated  to  you  of  looking  for  appropri- 
ate litigation  vehicles  to  further  develop  the  law  in  comparable  worth  and  we  are 
going  to  consider,  as  a  Commission,  the  comparable  worth  issue. 

Ms.  Ferraro.  Well,  I  am  delighted  to  hear  that.  I  must  say  that  one  of  the  things 
that  I  have  been  hearing  as  I  go  speaking  before  women's  groups  on  the  issue,  is  a 
very,  very  real  concern  that  the  one  agency  that  the  Federal  Government  has  to 
pursue  these  type  cases  might  be  lax  on  the  issue  either  because  they  don't  philo- 
sophically agree  with  it  or  because  their  budget  resources  have  been  diminished. 

I  am  absolutely  delighted  to  hear  that  EEOC  will  be  pursuing  these  cases  because 
I  really  think  it  is  important  to  the  working  women  in  the  country. 

I  just  have  one  other  question,  and  that  is  with  reference  to  equal  pay  cases  that 
are  currently  pending  before  the  Commission. 

How  many  of  those  cases  are  currently  pending  before  the  Commission? 

Mr.  Thomas.  Equal  pay  charges  or  equal  pay  cases  in  litigation? 

Ms.  Ferraro.  Cases  under  the  Equal  Pay  Act. 

Mr.  Thomas.  I  don't  have  the  figures  with  me.  We  could  provide  them  in  each 
category  to  this  committee. 
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[The  information  to  be  furnished  follows:] 

"By  the  end  of  fiscal  year  1982,  there  were  some  1,350  EPA  charges  pending  in 
EPA  units  in  EEOC  field  offices.  There  were  also  approximately  1,000  concurrent 
EPA/Title  VII  charges  to  be  processed  by  EPA  units  in  the  field,  for  a  total  of  ap- 
proxmately  2,350. 

"As  of  September  30,  1982,  the  Commission  has  some  140  Equal  Pay  Act  suits  on 
its  docket:  some  are  already  in  court  but  most  are  awaiting  trial." 

Ms.  Ferraro.  The  final  question  concerns  the  investigation  given  to  a  case  to  de- 
termine whether  or  not  it  is  a  comparable  worth  or  an  equal  pay  case. 

How  do  you  go  about  doing  that  investigation? 

Mr.  Thomas.  We  have  in  place  a  90-day  memorandum  issued  after  Gunther  which 
sets  out  the  nine  criteria  or  factors  that  have  to  be  looked  at  to  determine  whether 
or  not  it  is  a  comparable  worth  case. 

Ms.  Ferraro.  Those  qualifications  are  set  forth  in  the  Gunther  decision? 

Mr.  Thomas.  Those  are  set  forth  by  the  agency  to  determine  how  we  are  going  to 
handle  cases  that  involve  some  sort  of  pay  equity  or  pay  inequity  issues. 

Ms.  Ferraro.  Would  you  read  that  into  the  record  for  us? 

Mr.  Thomas.  This  is  from  an  interpretative  memorandum  dated  September  30, 
1981. 

Ms.  Ferraro.  I  would  ask  unanimous  consent  that  the  entire  memo  be  considered 
part  of  the  record  but  I  would  like  to  hear  the  basis  of  it. 

Mrs.  Schroeder.  Without  objection. 

Mr.  Frank.  Please  proceed. 

STATEMENT  OF  HON.  GERALDINE  A.  FERRARO,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Ms.  Ferraro.  Thank  you,  Mr.  Chairman. 

I  am  delighted  to  be  here  testifying  today  both  on  my  own  behalf 
and  that  of  my  colleague  from  Colorado  who  is  about  the  Lord's 
work. 

I  am  pleased  to  be  here  to  talk  about  the  issue  of  pay  equity  and 
the  record  of  the  Equal  Employment  Opportunity  Commission  in 
handling  pay  equity  claims. 

The  issue  of  pay  equity  holds  great  promise  and  challenge  for  the 
working  women  of  our  country.  It  promises  women  fair  and  decent 
wages  based  not  on  their  sex  but  on  the  value  of  their  work.  But 
the  challenge  of  pay  equity  is  that  it  is  a  slow  and  expensive  proc- 
ess to  remedy.  And  the  very  agency  charged  with  securing  equality 
in  employment  for  women  and  minorities  has  turned  a  deaf  ear  to 
women's  appeals  for  pay  equity. 

I  commend  you,  Mr.  Chairman,  for  turning  this  committee's  at- 
tention to  the  failure  of  the  EEOC  to  live  up  to  its  mandate  to  seek 
and  enforce  remedies  to  employment  discrimination  under  title  VII 
of  the  Civil  Rights  Act  of  1964.  Sex-based  wage  inequities  are 
among  the  most  pervasive  forms  of  employment  discrimination, 
and  in  1981,  the  case  of  Gunther  v.  County  of  Washington  opened 
the  door  to  title  VII  claims  of  sex-based  wage  discrimination  even 
when  the  jobs  are  not  substantially  equal.  However,  in  the  2y2 
years  since  Gunther  was  decided,  the  EEOC  has  not  filed  a  single 
pay  equity  case  involving  jobs  which  are  not  the  same. 

Fortunately,  this  lack  of  support  on  the  part  of  the  EEOC  has 
not  stopped  the  pay  equity  movement  from  going  forward.  Thanks 
to  the  commitment  of  individual  women  and  supportive  unions  like 
AFSCME,  major  strides  have  been  made  in  remedying  wage  dis- 
crimination through  litigation,  collective  bargaining  and  job  eval- 
uation studies.  Just  a  few  months  ago,  AFSCME  won  a  landmark 
pay  equity  case  against  Washington  State  which  was  found  to  be  in 
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violation  of  title  VII  due  to  its  pervasive  and  intentional  practice  of 
segregating  its  work  force  and  suppressing  the  wages  of  women 
workers. 

As  I  am  sure  you  will  hear  later  from  Winn  Newman,  the  attor- 
ney for  AFSCME,  this  case  was  won  with  no  help  from  the  EEOC, 
although  AFSCME  had  filed  a  formal  complaint  against  the  State 
of  Washington  with  the  EEOC. 

Mr.  Frank.  What  was  the  disposition  of  that  complaint? 

Ms.  Ferraro.  I  believe  there  was  absolutely  no  action  by  the 
EEOC. 

Fed  up  with  their  failure — that  of  the  EEOC — to  act  on  the  com- 
plaint, AFSCME  went  ahead  and  filed  a  suit  on  its  own  in  Federal 
district  court,  and  we  have  that  decision  which  the  Department  of 
Justice  now  is  attempting  to  overthrow. 

Now  the  problem  is,  what  happens  when  women  have  neither 
the  resources  nor  the  union  backing  to  file  their  own  lawsuits? 
Going  to  court  is  a  very  expensive  proposition,  which  is  why  we 
empowered  the  EEOC  with  the  authority  to  adjudicate  employment 
discrimination  claims  on  behalf  of  women  and  minorities. 

In  September  1982,  as  you  know,  Mr.  Chairman,  and  you  have 
put  the  testimony  into  the  record,  Clarence  Thomas,  Chair  of  the 
EEOC,  testified  before  joint  hearings  on  pay  equity  which  I  co- 
chaired  with  Congresswoman  Oakar  and  Congresswoman  Schroe- 
der.  Mr.  Thomas  presented  quite  a  contradictory  impression  of  the 
Commission's  position  on  pay  equity.  On  the  one  hand,  he  stated 
that  pay  equity  was  a  top  priority  of  the  EEOC.  On  the  other  hand, 
he  suggested  that  one  of  the  EEOC's  problems  with  pay  equity 
cases  is  that  they  involve  widespread,  systemic  practices  of  wage 
discrimination,  properly  dealt  with  in  large,  class-action  suits. 
Chairman  Thomas  indicated  that  class-action  cases  are  very  expen- 
sive to  process  and  would  probably  strain  the  resources  of  the  Com- 
mission. Besides,  we  all  know  this  administration's  feelings  toward 
class-action  suits. 

Mr.  Thomas  was  correct  then  and  is  correct  now  in  recognizing 
that  pay  inequity  is  not  an  isolated  incident  but  is  the  result  of  a 
pattern  of  job  segregation  and  wage  discrimination  based  on  sex. 
The  financial  resources  of  individual  women  have  long  been 
strained  by  this  pervasive  inequality,  and  it  is  inappropriate  to  sug- 
gest that  these  women  use  their  limited  resources  to  bring  ac- 
tions— one  by  one — against  their  employers.  The  EEOC's  reluc- 
tance to  utilize  the  most  effective  vehicle  for  adjudicating  com- 
plaints of  wage  discrimination  belies  their  real  commitment  to 
achieving  pay  equity  for  women. 

There  are  currently  over  250  comparable  worth  cases  pending 
before  the  Equal  Employment  Opportunity  Commission.  Who 
knows  how  many  other  women  with  wage  discrimination  com- 
plaints are  out  there,  who  have  not  brought  their  charges  to  the 
EEOC  because  they  know  it  is  a  hopeless  cause? 

What  has  happened  to  the  pay  equity  cases  before  the  EEOC?  In 
the  words  of  one  EEOC  Commissioner,  they  have  been  "ware- 
housed," intentionally  set  aside,  probably  put  in  a  pile  somewhere 
in  a  dusty  filing  cabinet.  He  said  they  are  in  this  holding  pattern 
while  the  Commissioners  develop  the  EEOC's  policy  on  pay  equity. 
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Something  is  clearly  wrong  here.  It  is  now  almost  March  1984, 
over  2  years  since  the  Gunther  decision  and  almost  IVa  years  since 
Chairman  Thomas  testified  that  pay  equity  was  a  top  priority.  Why 
then,  after  all  this  time,  is  the  excuse  being  offered  that  no  pay 
equity  policy  has  been  formulated? 

The  fact  is  that  the  EEOC  already  has  a  policy  to  guide  its  inves- 
tigation and  litigation  of  pay  equity  cases.  In  1981,  when  the  Com- 
mission was  still  controlled  by  Carter  appointees,  temporary  guide- 
lines were  issued  to  direct  the  investigation  of  sex-based  wage  dis- 
crimination cases.  The  current  Commission,  now  with  a  majority 
appointed  by  President  Reagan,  has  neglected  to  make  these  guide- 
lines permanent,  but  has  extended  them  every  90  days. 

What  has  happened  is  that  the  regional  offices  continue  to  inves- 
tigate claims  of  wage  discrimination,  but  when  they  send  their 
findings  to  Washington,  they  just  sit.  They  sit  because  the  current 
Commission  is  unwilling  to  grapple  with  the  issue  of  pay  equity 
and  other  equality  issues  which  are  of  fundamental  importance  to 
the  working  women  of  America. 

This  administration  says  it  does  not  believe  in  the  equal  rights 
amendment  because  it  prefers  to  remedy  sex  discrimination 
through  legislative  and  administrative  actions.  We  are  still  waiting 
for  a  sign  from  the  administration  that  it  cares  about  the  women  of 
America.  The  inaction  of  the  EEOC  on  behalf  of  pay  equity  clearly 
shows  this  administration's  lack  of  commitment  to  improving  the 
status  of  women  in  the  economy  and  in  the  work  force. 

I  would  just  like,  in  closing,  make  a  comment  about  the  comment 
by  our  colleague  to  Ms.  Snowe  about  what  is  the  immediate  solu- 
tion to  the  problem.  I  don't  think  there  is  an  immediate  solution  to 
the  problem  of  pay  equity.  I  think  it  is  going  to  be  a  step-by-step 
thing  that  we  are  going  to  have  to  do.  But  I  think  the  first  step  is 
to  enforce  the  law  that  is  currently  on  the  books  by  forcing  the 
agency  which  has  the  jurisdiction  to  do  so  and  get  to  work. 

Thank  you,  Mr.  Chairman.  I  will  answer  any  questions  you 
might  have. 

Mr.  Frank.  Thank  you. 

Let  me  focus  again  on  what  you  said  about  the  EEOC's  work. 
The  AFSCME  complaint  was  simply  taken  and  not  acted  on.  To 
your  knowledge,  have  they  acted  in  any  way  on  any  complaint  in- 
volving the  broader  form  of  sex-based  wage  discrimination?  Again, 
we  are  not  talking  specifically  about  comparable  worth  here,  but 
any  complaint  about  being  paid  differently  for  the  same  job  or  the 
identical  job. 

But  in  the  broader  sense  did  Gunther — that  was  1981 — that  is, 
have  they  taken  any  action  in  any  Gunther-type  cases? 

Ms.  Ferraro.  I  have  been  told  that  they  still  have  250  cases  that 
are  just  sitting. 

The  colloquy  that  I  had  with  Mr.  Thomas  during  the  course  of 
the  hearing  was  extremely  frustrating  because  he  set  forth  the  fact 
that  they  have  all  the  investigative  tools  to  move  the  cases,  and  he 
enunciated  them  clearly,  and  then  said  that  they  could  not  move. 

I  said  to  him:  "Do  you  want  us  to  legislate?  Is  that  what  you  are 
asking  us  to  do?" 

What  I  actually  said  was  this:  "Are  you  saying  that  you  want  us 
to  legislate?" 
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He  said:  "I  am  not  saying  that.  That  is  up  to  you.  What  I  am 
pointing  out  is  that  we  have  a  gap  in  the  authority." 

I  said,  in  frustration:  "I  am  really  trying  to  get  some  sort  of  di- 
rection because  you  are  the  agency  that  really  has  to  be  up  front 
on  this  thing,  and  I  don't  quite  understand  what  you  are  saying. 
You  are  saying  you  don't  have  guidance  from  the  court  because 
Gunther  doesn't  go  far  enough,  and  you  are  saying  the  law  has  a 
gap,  so,  therefore,  you  don't  know  how  to  proceed.  You  are  saying 
that  you  will  not,  on  your  own  initiative,  pursue  a  case  and  that  it 
has  to  be  done  on  recommendation  from  general  counsel.  From 
what  I  understand,  the  acting  general  counsel  is  not  really  active 
on  this  issue.  How  do  we  get  the  ball  rolling  on  this?" 

Well,  here  we  are  \V2  years  later.  How  do  we  get  the  ball  rolling 
on  this?  They  have  not  done  anything  since  that  time. 

Mr.  Frank.  I  must  say  that  you  do  that  very  well.  I  wonder  if  we 
have  other  last-minute  cases  where  administration  witnesses  refuse 
to  testify. 

Ms.  Ferraro.  Would  you  like  me  to  come  in? 

Mr.  Frank.  If  you  would  come  and  play  that  part 

Ms.  Ferraro.  I  would  be  happy  to  do  that. 

Mr.  Frank.  We  do  enough  role  playing. 

Ms.  Ferraro.  All  trial  lawyers  are  able  to  do  that  very,  very 
easily. 

Mr.  Frank.  You  are  absolutely  right.  Let  me  allude  again  to  the 
argument  that  there  is  no  policy  there.  It  is  one  that  the  EEOC  has 
no  right  to  make.  It  really  is  the  kid  who  kills  his  parents  and 
claims  mercy  as  a  orphan. 

Ms.  Ferraro.  That  is  right. 

Mr.  Frank.  The  reason  they  have  no  policy  is  that  they  have  not 
made  a  policy.  Not  having  made  a  policy  and  then  saying  that  they 
can't  do  anything  because  they  don't  have  a  policy,  is  what  I  have 
called  in  other  contexts  the  politician's  reverse  Houdini.  You  know, 
Houdini  used  to  have  people  tie  his  hands  behind  his  back,  and 
then  he  would  become  famous  by  untying  his  own  hands  and  get- 
ting out  from  under  it.  The  reverse  Houdini  is  what  the  EEOC  does 
here.  You  tie  your  own  hands  behind  your  back,  and  then  you  go 
before  the  public  and  say,  "Gee,  I  would  love  to  help  you,  but  my 
hands  are  tied." 

Having  refused  to  articulate  a  policy,  they  are  now  claiming  that 
they  can't  do  anything  because  there  is  no  policy. 

We  now  have  in  this  Thomas  statement,  which  he  sent  in  lieu  of 
an  appearance  this  morning,  which  is  when  we  got  it.  He  says  on 
page  10  of  his  written  statement: 

Because  of  the  need  for  a  commission  decision  following  Gunther  on  wage  depres- 
sion due  to  intentional  discrimination  and  because  of  the  need  for  further  commis- 
sion policy  in  the  wage  discrimination  area,  I  have  established  a  work  group  made 
up  of  attorneys,  a  statistician,  and  a  research  psychologist  among  others.  This  group 
has  the  responsibility  for  identifying  a  charge  containing  Gunther-type  issues  and 
preparing  for  the  commission's  consideration  a  decision  on  that  charge. 

Without  objection,  Mr.  Thomas'  entire  written  statement  will  be 
inserted  into  the  record  at  this  point. 

[Mr.  Thomas'  prepared  statement  follows:] 
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STATEMENT  OF 

CLARENCE  THOMAS,  CHAIRMAN 

U.  S.  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

SUBMITTED  TO  THE 

MANPOWER  AND  HOUSING  SUBCOMMITTEE 

OF  THE 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

U.  S.  HOUSE  OF  REPRESENTATIVES 

FEBRUARY  29,  1984 


I  AM  PLEASED  TO  SUBMIT  THIS  STATEMENT  TO  THE  HOUSE  SUBCOMMITTEE  ON 
MANPOWER  AND  HOUSING  TO  TESTIFY  ON  ONE  OF  THE  MOST  COMPLEX  ISSUES  IN  THE  EMPLOYMENT 
AREA  TODAY  -  PAY  EQUITY. 

PAY  EQUITY  IS  OF  GREAT  INTEREST  TO  MANY  SEGMENTS  OF  OUR  SOCIETY, 
PARTICULARLY  THOSE  WHO  BECAUSE  OF  THEIR  RACE,  SEX  OR  ETHNICITY  HAVE  EXPERIENCED 
WAGE  DISCRIMINATION.  HOWEVER,  IT  IS  OF  SPECIAL  CONCERN  TO  WOMEN,  WHO  IN  THE  LAST 
DECADE  HAVE  ENTERED  THE  LABOR  FORCE  IN  CONSIDERABLE  NUMBERS. 

DURING  THAT  DECADE,  WOMEN  ACCOUNTED  FOR  THREE-FIFTHS  OF  THE  INCREASE  IN 
THE  CIVILIAN  LABOR  FORCE.  J./  WOMEN'S  INCREASED  LABOR  FORCE  PARTICIPATION,  HOWEVER, 
HAS  NOT  RESULTED  IN  A  SIMILAR  INCREASE  IN  THE  VARIETY  OF  JOBS  THEY  OCCUPY.  SEVENTY 
PERCENT  OF  THE  MEN  AND  5A  PERCENT  OF  THE  WOMEN  IN  THE  LABOR  FORCE  ARE  CONCENTRATED 
IN  OCCUPATIONS  DOMINATED  BY  THEIR  OWN  SEX.  11  THE  REPORT  OF  THE  NATIONAL  ACADEMY 
OF  SCIENCES  ENTITLED  WOMEN ,  WORK  AND  WAGES  STATES  THAT,  "NOT  ONLY  DO  WOMEN  DO 
DIFFERENT  WORK  THAN  MEN,  BUT  ALSO  THE  WORK  WOMEN  DO  IS  PAID  LESS,  AND  THE  MORE  AN 
OCCUPATION  IS  DOMINATED  BY  WOMEN  THE  LESS  IT  PAYS."  }J 

TRADITIONAL  WAGE  DISCRIMINATION 

TRADITIONALLY,  SEX  BASED  WAGE  DISCRIMINATION  CASES  WERE  OF  TWO  TYPES. 
THE  FIRST  TYPE  OCCURRED  WHERE  WOMEN  WERE  PAID  LESS  THAN  MEN  FOR  PERFORMING  THE 
SAME  JOB.   THE  QUESTION  ASKED  WAS:   IS  IT  PERMISSABLE  TO  PAY  WOMEN  LESS 
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FOR  DOING  THE  SAME  JOB  AS  MALES  MERELY  BECAUSE  THEY  ARE  WOMEN.  THE  ANSWER  IS 
OBVIOUSLY  NO.  THIS  TYPE  OF  DISCRIMINATION  IS  COVERED  BY  BOTH  TITLE  VII  OF 
THE  CIVIL  RIGHTS  ACT  OF  1964  (TITLE  VII)  4_/  AND  THE  EQUAL  PAY  ACT  OF  1963 
(EPA).  5/  SEE,  FOR  EXAMPLE,  COMMISSION  DECISION  NO.  71-1103,  COMMISSION 
DECISION  NO.  76-24,  LAFFEY  v.  NORTHWEST  AIRLINES,  INC,  AND  EEOC  v.  LIGGETT  & 
MYERS,  INC.,  6/ 

THE  SECOND  TYPE  OF  DISCRIMINATION  OCCURRED  WHEN  WOMEN  WERE  STEERED 
TOWARD  AND  SEGREGATED  INTO  THE  LOWEST  PAYING  DEPARTMENTS,  CLASSIFICATIONS  OR 
JOBS  FOR  DISCRIMINATORY  REASONS.  THERE  A  DETERMINATION  HAD  TO  BE  MADE  OF 
WHETHER  OR  NOT  THE  FEMALE  EMPLOYEES  WERE  SIMILARLY  SITUATED  TO  THEIR  MALE 
COUNTERPARTS.  IN  OTHER  WORDS,  WERE  THE  JOBS  SIMILAR  ENOUGH  SO  THAT  A  REASON- 
ABLE PERSON  WOULD  EXPECT  SIMILAR  OR  THE  SAME  COMPENSATION?  THESE  EMPLOYEES 
WERE  CONSIDERED  SIMILARLY  SITUATED  IF  THEY  MET  THE  FOLLOWING  CRITERIA:  (1) 
THE  EMPLOYEES  SHARED  THE  PRIMARY  OR  BASIC  JOB  FUNCTION  OR  DUTY;  (2)  THE  JOBS 
HAD  A  NUMBER  OF  JOB  ELEMENTS  IN  COMMON;  (3)  THE  JOBS  INVOLVED  RELATIVELY  THE 
SAME  DEGREE  OF  RESPONSIBILITY,  DIFFICULTY  AND  COMPLEXITY;  AND  (4)  THE  EMPLOY- 
EES IN  THE  LOWER  PAID  JOBS,  DEPARTMENTS  OR  CLASSIFICATIONS  HAD  THE  SAME  RELA- 
TIVE QUALIFICATIONS  AS  EMPLOYEES  IN  THE  HIGHER  PAID  JOBS,  DEPARTMENTS,  OR 
CLASSIFICATIONS.  IF  THE  ABOVE  CRITERIA  WERE  MET  AND  THE  EMPLOYER  COULD  OFFER 
NO  LEGITIMATE  NONDISCRIMINATORY  REASON  FOR  THE  SEGREGATION  AND  DEPRESSED 
WAGES.  THEN  DISCRIMINATION  UNDER  TITLE  VII  WAS  USUALLY  FOUND. 
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INTENTIONAL  SEX-BASED  WAGE  DISCRIMINATION 

HOWEVER,  THEORIES  OF  WAGE  DISCRIMINATION  ARE  CONSTANTLY  EVOLVING,  AND 
THE  COMMISSION  HAS  PLAYED  AN  ACTIVE  AND  SIGNIFICANT  ROLE  IN  SHAPING  THE 
EVOLVING  LAW  IN  THIS  AREA.  LONG  BEFORE  THE  SUPREME  COURT'S  DECISION  IN 
COUNTY  OF  WASHINGTON  v.  GUNTHER  (GUNTHER)  IJ  ,  THE  COMMISSION,  IN  A  NUMBER  OF 
ITS  DECISIONS,  HAD  EXPRESSED  THE  VIEW  THAT  A  SEX-BASED  WAGE  CLAIM  UNDER  TITLE 
VII  NEED  NOT  BE  BASED  UPON  A  CLAIM  OF  EQUAL  PAY  FOR  EQUAL  WORK.  ^/  IN  1972, 
THE  COMMISSION  ISSUED  SEX  DISCRIMINATION  GUIDELINES  WHICH  CLEARLY  STATED  THAT 
THE  BENNETT  AMENDMENT  INCORPORATED  INTO  TITLE  VII  THE  FOUR  AFFIRMATIVE  DEFENSES 
OF  THE  EPA.  £/ 

THE  COMMISSION  ALSO  VIGOROUSLY  SOUGHT  TO  ESTABLISH  GOOD  CASE  LAW  ON 
THIS  ISSUE.  THE  COMMISSION  BROUGHT  SUIT  AGAINST  MARATHON  ELECTRIC  MANUFACTUR- 
ING CORP.  AND  INTERVENED  IN  THE  lUE  v.  WESTINGHOUSE  10/  SUIT  BEFORE  THE 
DISTRICT  COURT  OF  THE  NORTHERN  DISTRICT  OF  WEST  VIRGINIA.  IN  BOTH  CASES  THE 
COMMISSION  CHALLENGED  THE  EMPLOYERS'  PRACTICE  OF  INTENTIONALLY  SETTING  THE 
WAGES  OF  FEMALES,  BUT  NOT  THE  WAGES  OF  MALES,  BELOW  THE  EMPLOYERS'  OWN  DETER- 
MINATION OF  THE  VALUE  OF  CERTAIN  JOBS.  BOTH  OF  THESE  CASES  WERE  SUCCESS- 
FULLY SETTLED.  THE  COMMISSION  ALSO  ARGUED  ITS  POSITION  TO  THE  THIRD  CIRCUIT 
COURT  OF  APPEALS,  AS  AMICUS  CURIAE,  IN  lUE  v.  WESTINGHOUSE  11/  AND  TO  THE 
SUPREME  COURT  IN  GUNTHER. 

GUNTHER  ENDED  THE  LONG  DEBATE  CONCERNING  THE  EXTENT  TO  WHICH  TITLE  VII 
AND  THE  EQUAL  PAY  ACT  SHOULD  BE  READ  TOGETHER  BY  HOLDING  THAT  TITLE  VII 
INCORPORATED  ONLY  THE  FOUR  AFFIRMATIVE  DEFENSES  OF  THE  EQUAL  PAY  ACT  AND 
WAS  NOT  LIMITED  BY  THE  EQUAL  PAY  FOR  EQUAL  WORK  STANDARD.  THEREFORE,  A 
SEX-BASED  WAGE  CLAIM  COULD  BE  BROUGHT  UNDER  TITLE  VII  EVEN  THOUGH  IT  DID 
NOT  ALLEGE  THAT  MEN  AND  WOMEN  WERE  PERFORMING  SUBSTANTIALLY  EQUAL  WORK. 
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DUE,  IN  PART,  TO  THE  EARLIER  EFFORTS  BY  THE  COMMISSION  IN  LAYING  THE 
GROUNDWORK  AND  DEFENDING  ITS  POSITION  IN  THE  AREA  OF  INTENTIONAL  SEX-BASED 
WAGE  DISCRIMINATION,  PLAINTIFFS  HAVE  SUCCESSFULLY  DEFENDED  THEIR  WAGE  CLAIMS 
IN  SUCH  CASES  AS  GUNTHER,  WILKINS  v.  UNIVERSITY  OF  HOUSTON,  J_2/  TAYLOR  v. 
CHARLEY  BROTHERS,  IV    AND  MORE  RECENTLY  AFSCME  v.  STATE  OF  WASHINGTON.  W 

WHILE  THE  COURT  IN  GUNTHER  RECOGNIZED  THAT  THE  PARAMETERS  OF  TITLE  VII 
WERE  BROADER  THAN  THE  EPA,  THE  DECISION  MADE  CLEAR  THAT  THE  COURT  WAS  NOT 
CONSIDERING  A  CLAIM  "BASED  ON  THE  CONTROVERSIAL  CONCEPT  OF  'COMPARABLE 
WORTH'."  j_5/  I'^S  DECISION  PROVIDED  NO  GUIDANCE  ON  SETTING  THE  BOUNDARIES  OF 
SEX-BASED  WAGE  CLAIMS  BROUGHT  UNDER  TITLE  VII. 

COMPARABLE  WORTH 

THE  TERM  COMPARABLE  WORTH  IS  USED  BY  MANY  TO  COVER  A  MYRIAD  OF  WAGE 
DISCRIMINATION  SITUATIONS.  AT  PRESENT  IT  HAS  NO  SETTLED  DEFINITION. 
COMPARABLE  WORTH  WAS  BROADLY  DEFINED  BY  THE  SUPREME  COURT  IN  GUNTHER  AS  A 
CONCEPT  "UNDER  WHICH  PLAINTIFFS  MIGHT  CLAIM  INCREASED  COMPENSATION  ON  THE 
BASIS  OF  A  COMPARISON  OF  THE  INTRINSIC  WORTH  OR  DIFFICULTY  OF  THEIR  JOB  WITH 
THAT  OF  OTHER  JOBS  IN  THE  SAME  ORGANIZATION  OR  COMMUNITY."  W 

ASSUMPTIONS  UNDERLYING  THE  COMPARABLE  WORTH  THEORY  ARE  AS  FOLLOWS:  THE 
MANDATE  FOR  EQUAL  PAY  FOR  EQUAL  WORK  WILL  NOT  SIGNIFICANTLY  CLOSE  THE  EARNINGS 
GAP,  AND  BECAUSE  OF  SOCIETAL  FACTORS,  WOMEN  WILL  STILL  TEND  TO  ENTER  LOWER 
PAYING  JOBS  PREDOMINANTLY  HELD  BY  OTHER  WOMEN.  WHILE  THE  OPPORTUNITY  TO  MOVE 
OUT  OF  TRADITIONALLY  FEMALE  SEGREGATED  JOB  CATEGORIES  MAY  BE  WELCOME  TO  MANY 
WOMEN,  OTHERS  WHO  HAVE  INVESTED  CONSIDERABLE  TIME  IN  TRAINING  FOR  THEIR 
OCCUPATIONS,  SUCH  AS  NURSES  OR  LIBRARIANS,  MAY  WISH  TO  REMAIN  IN  THEIR  JOBS, 
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RATHER  THAN  TO  SEEK  AN  OPPORTUNITY  TO  WORK  IN  OTHER  JOBS.  THE  ASSERTION  IS 
THAT  THOSE  WOMEN  WHO  CHOOSE  TO  REMAIN  IN  THEIR  JOBS  SHOULD  BE  GIVEN  AN  UPWARD 
ADJUSTMENT  IN  THEIR  WAGES  TO  REFLECT  THE  RELATIVE  WORTH  OF  THOSE  JOBS  AS 
DETERMINED  BY  THE  DEGREE  OF  SKILL,  EFFORT  AND  RESPONSIBILITY  REQUIRED  TO 
PERFORM  THEM. 

FOR  PURPOSES  OF  MY  TESTIMONY,  LET  US  ASSUME  THAT  A  COMPARABLE  WORTH 
CLAIM  IS  ONE  WHERE  THERE  IS  A  DIFFERENTIAL  IN  PAY  BETWEEN  PREDOMINANTLY 
FEMALE  JOBS  AND  PREDOMINANTLY  MALE  JOBS  THAT  ARE  NOT  SIMILAR  IN  JOB  CONTENT, 
BUT  THAT  ALLEGEDLY  ARE  OF  EQUAL  VALUE  IN  TERMS  OF  THE  SKILL,  EFFORT  AND 
RESPONSIBILITY  REQUIRED  TO  PERFORM  THEM.  AS  CAN  BE  SEEN  FROM  THIS  DEFINITION, 
THE  INVESTIGATION  OF  COMPARABLE  WORTH  CHARGES  CAN  BE  HIGHLY  COMPLEX. 

IN  DETERMINING  THE  WORTH  OF  POSITIONS  MANY  EMPLOYERS  RELY  ON  JOB 
EVALUATIONS.  A  JOB  EVALUATION  MEASURES  THE  COMPARABILITY  OF  JOBS  ON  THE 
BASES  OF  SKILL,  EFFORT,  AND  RESPONSIBILITY  AMONG  OTHER  THINGS.  IN  ESTABLISH- 
ING COMPENSATION  SYSTEMS,  EMPLOYERS  MAY  ALSO  TAKE  INTO  ACCOUNT  EXTERNAL 
FACTORS  SUCH  AS  THE  AVAILABILITY  OF  QUALIFIED  PERSONS  FOR  A  PARTICULAR  JOB  OR 
THE  PREVAILING  WAGE  RATE  FOR  A  GIVEN  JOB  WITHIN  A  COMMUNITY. 

IN  DECIDING  A  COMPARABLE  WORTH  CLAIM,  A  COURT  WOULD  BE  COMPELLED  EITHER 
TO  EVALUATE  THE  VALIDITY  OF  THE  JOB  EVALUATION  SYSTEM  INCLUDING  ANY  EXTERNAL 
FACTORS  USED  BY  AN  EMPLOYER  OR,  IN  THE  ABSENCE  OF  SUCH  A  SYSTEM,  DETERMINE  THE 
RELATIVE  WORTH  OF  THE  JOB  IN  QUESTION  BY  A  COMPARISON  OF  IT  TO  OTHER  JOBS  IN 
THE  EMPLOYER'S  ESTABLISHMENT. 
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COURTS  HAVE  GENERALLY  BEEN  UNWILLING  TO  DO  THIS.  AS  THE  COURT  STATED 
IN  GUNTHER,  "[TlHE  COUNTY  DETERMINED  THAT  THEY  [FEMALES]  SHOULD  BE  PAID 
APPROXIMATELY  95%  AS  MUCH  AS  THE  MALE  CORRECTIONAL  OFFICERS  [AND]  PAID  THEM 
ONLY  ABOUT  70%  AS  MUCH,  WHILE  PAYING  THE  MALE  OFFICERS  THE  FULL  EVALUATED 
WORTH  OF  THEIR  JOBS...  THUS  RESPONDENTS'  SUIT  DOES  NOT  REQUIRE  A  COURT  TO 
MAKE  ITS  OWN  SUBJECTIVE  ASSESSMENT  OF  THE  VALUE  OF  THE  MALE  AND  FEMALE  GUARD 
JOBS,  OR  TO  ATTEMPT  BY  STATISTICAL  TECHNIQUE  OR  OTHER  METHOD  TO  QUANTIFY  THE 
EFFECT  OF  SEX  DISCRIMINATION  ON  THE  WAGE  RATES."  \]_l 

THE  THREE  CIRCUIT  COURTS  THAT  HAVE  SPOKEN  ON  THE  ISSUE  OF  COMPARABLE 
WORTH  HAVE  HELD  THAT  A  COMPARABLE  WORTH  CLAIM  IS  NOT  COGNIZABLE  UNDER 
TITLE  VII. 

TWO  OF  THE  CIRCUITS  CONSIDERED  CASES  IN  WHICH  WAGES  FOR  THE  JOBS  IN 
QUESTION  WERE  BASED,  IN  PART,  ON  THE  MARKET  RATES  IN  THE  COMMUNITY.  THE 
RESULT  OF  THE  USE  OF  THE  MARKET  RATE  WAS  LOWER  WAGES  FOR  THE  JOBS  THAT  WERE 
PREDOMINANTLY  FEMALE.  IN  REACHING  ITS  DECISION,  THE  EIGHTH  CIRCUIT  STATED 
IN  CHRISTENSEN  v.  IOWA  THAT  "WE  FIND  NOTHING  IN  THE  TEXT  AND  HISTORY  OF  TITLE 
VII  SUGGESTING  THAT  CONGRESS  INTENDED  TO  ABROGATE  THE  LAWS  OF  SUPPLY  AND 
DEMAND  OR  OTHER  ECONOMIC  PRINCIPLES  THAT  DETERMINE  WAGE  RATES  FOR  VARIOUS 
Kim>S  OF  JOBS.  WE  DO  NOT  INTERPRET  TITLE  VII  AS  REQUIRING  AN  EMPLOYER  TO 
IGNORE  THE  MARKET  IN  SETTING  WAGE  RATES  FOR  GENUINELY  DIFFERENT  WORK 
CLASSIFICATIONS."  18/ 
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SIMILARLY,  IN  A  TENTH  CIRCUIT  CASE,  LEMONS  v.  CITY  OF  DENVER.  _19/ 
THE  COURT  STATED  THAT,  EVEN  IF  THE  PAY  IN  QUESTION  MAY  HAVE  BEEN,  IN  PART,  A 
PRODUCT  OF  PAST  ATTITUDES  AND  PRACTICES,  TITLE  VII  WAS  NOT  INTENDED  TO  ADJUST 
THIS  TYPE  OF  DISPARITY.  THE  COURT  ADDED  THAT  EXISTING  AUTHORITY  DID  NOT 
REQUIRE  THE  CITY  TO  REASSESS  THE  WORTH  OF  SERVICES  IN  EACH  POSITION  RELATIVE 
TO  ALL  OTHERS  AND  TO  STRIKE  A  NEW  BALANCE  AND  RELATIONSHIP.  ALTHOUGH  THE 
COURT'S  HOLDING  WAS  PREDICATED  ON  AN  ERRONEOUS  INTERPRETATION  OF  TITLE  VII, 
IT  IS  REASONABLE  TO  ASSUME  THAT  IT  WOULD  HAVE  REACHED  THE  SAME  RESULT  NOTWITH- 
STANDING THE  SUPREME  COURT'S  DECISION  IN  GUNTHER  BECAUSE  IT  WOULD  NOT  DIS- 
APPROVE THE  USE  OF  THE  MARKET  RATE  IN  SETTING  WAGES. 

FINALLY,  THE  NINTH  CIRCUIT  IN  DENYING  A  PETITION  FOR  REHEARING  OF  ITS 
DECISION  IN  GUNTHER  v.  COUNTY  OF  WASHINGTON,  20/  STATED  IN  DICTUM,  "WHERE  A 
TITLE  VII  PLAINTIFF,  CLAIMING  WAGE  DISCRIMINATION  ATTEMPTS  TO  ESTABLISH  A 
PRIMA  FACIE  CASE  BASED  SOLELY  ON  A  COMPARISON  OF  THE  WORK  SHE  PERFORMS,  SHE 
WILL  HAVE  TO  SHOW  THAT  HER  JOB  REQUIREMENTS  ARE  SUBSTANTIALLY  EQUAL,  NOT 
COMPARABLE,  TO  THAT  OF  A  SIMILARLY  SITUATED  MALE."  11]  THE  COURT  ADDED  THAT 
A  COMPARABLE  WORTH  CLAIM  STANDING  ALONE  WILL  NOT  BE  SUFFICIENT  TO  ESTABLISH 
A  PRIMA  FACIE  CASE  OF  WAGE  DISCRIMINATION.  IT  STATED  THAT  PROOF  OF  COMPARABLE 
WORTH  MAY  BE  RELEVANT  EVIDENCE  IN  PROOF  OF  A  WAGE  DISCRIMINATION  CLAIM 
BROUGHT  UNDER  SOME  OTHER  THEORY.  ALTHOUGH  THIS  OPINION  CANNOT  BE  CITED  AS 
CONTROLLING  AUTHORITY,  IT  DOES  SUGGEST  THE  CONCLUSION  THAT  THE  NINTH  CIRCUIT 
WOULD  REACH  ON  THE  ISSUE   IF  THE  ISSUE  WERE  SQUARELY  PRESENTED  TO  IT. 
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SIMILARLY  MOST  DISTRICT  COURTS  CONSIDERING  THE  ISSUE  HAVE  RULED  THAT  A 
COMPARABLE  WORTH  CLAIM  IS  NOT  COGNIZABLE  UNDER  TITLE  VII.   EXAMPLES  OF  THESE 
INCLUDE  GERLACH   v.   MICHIGAN  BELL  TELEPHONE  CO. ,   22/   MARTIN  v.   FRONTIER 
FEDERAL  S  &  L  ASS'N,  23/   POWER  v.  BARRY  COUNTY,  2A/  AND  CONNECTICUT  STATE 
EMPLOYEES  ASS'N  v.   STATE  OF  CONNECTICUT.  25/ 

ONLY  THREE  DISTRICT  COURTS  HAVE  FOUND  COMPARABLE  WORTH  CLAIMS  COGNIZABLE 
UNDER  TITLE  VII.  IN  TWO,  MOSELEY  v.  KELLWOOD  CO.  ,  26/  AND  IN  EEOC  v.  HAY 
ASSOCIATES ,  27/,  THE  COURTS  DID  NOT  PROVIDE  CLEAR  REASONING  FOR  THEIR  CON- 
CLUSIONS. 

IN  THE  THIRD,  BRIGGS  v.  CITY  OF  MADISON,  28/  THE  DEFENDANT  HAD  MODIFIED 
AN  INTERNAL  JOB  EVALUATION  STUDY  SHOWING  JOB  WORTH  TO  THE  EMPLOYER  TO  REFLECT 
MARKET  FACTORS.  THE  COURT  DETERMINED  THAT  A  PRIMA  FACIE  CASE  OF  WAGE  DIS- 
CRIMINATION UNDER  TITLE  VII  COULD  BE  ESTABLISHED  USING  A  COMPARABLE  WORTH 
CLAIM.  IT,  HOWEVER,  THEN  CONCLUDED  THAT  THE  RESPONDENT  HAD  ARTICULATED  A  NON- 
DISCRIMINATORY REASON  FOR  ITS  ACTIONS.  THE  COURT  STATED  THAT  "WHERE,  HOWEVER, 
DIFFERENT  SKILLS  ARE  REQUIRED  FOR  THE  PERFORMANCE  OF  THE  JOBS,  THE  EMPLOYER 
MAY  EXPLAIN  AND  JUSTIFY  AN  APPARENT  ALLEGED  WAGE  DISPARITY  BY  SHOWING  THAT 
PERSONS  POSSESSING  THE  REQUISITE  SKILLS  ARE  COMMANDING  HIGHER  WAGE  RATES  IN 
THE  LOCAL  MARKET."  29/ 

BY  CONTRAST,  THE  MUCH  PUBLICIZED  DECISION  IN  AFSME  v.  STATE  OF 
WASHINGTON  30/  IS  NOT,  IN  MY  OPINION,  ONE  BASED  ON  COMPARABLE  WORTH  BUT  RATHER 
A  CLEAR  CASE  OF  INTENTIONAL  SEX-BASED  WAGE  DISCRIMINATION.  THE  DECISION 
TURNED  PRINCIPALLY  ON  THE  STATE'S  ADMISSION  THAT  THE  DISPARITY  IN  PAY  BETWEEN 
MALE  AND  FEMALE  CLASSIFICATIONS  WAS  DUE  TO  SEX.  BECAUSE  OF  THIS  ADMISSION, 
THE  COURT  DID  NOT  FIND  IT  NECESSARY  TO  DECIDE  THE  RELATIVE  WORTH  OF  JOBS. 
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THE  PRECEDING  SUMMARY  INDICATES  THAT  AT  PRESENT  THE  WEIGHT  OF  AUTHORITY 
IS  AGAINST  THE  RECOGNITION  OF  COMPARABLE  WORTH  CLAIMS  UNDER  TITLE  VII.  THE 
COURTS  HAVE  HELD  THE  VIEW  THAT  TITLE  VII  DOES  NOT  PERMIT  THEM  TO  DETERMINE 
THE  RELATIVE  WORTH  OF  JOBS  TO  AN  EMPLOYER  OR  TO  ABROGATE  THE  USE  OF  THE  MARKET 
RATE  IN  ESTABLISHING  PAY  FOR  JOBS. 

COMPENSATION  DISCRIMINATION 

THE  COMMISSION'S  GOAL  IN  ACHIEVING  PAY  EQUITY  IS  NOT  LIMITED  TO 
ELIMINATING  UNLAWFUL  DISCRIMINATION  IN  THE  SETTING  OF  BASE  PAY  OR  SALARY  BUT 
INCLUDES  ELIMINATING  SEX-BASED  DISCRIMINATION  FROM  ALL  ASPECTS  OF  COMPENSATION, 
INCLUDING  BUT  NOT  LIMITED  TO  BONUSES,  PENSION  PLANS  AND  OTHER  BENEFITS  OF 
EMPLOYMENT.  HERE  AGAIN  THE  COMMISSION  HAS  BEEN  ACTIVE.  IN  EEOC  v.  NEWPORT 
NEWS  SHIPBUILDING  &  DRY  DOCK  COMPANY,  31/  THE  SUPREME  COURT  APPROVED  THE 
COMMISSION'S  POSITION  THAT  AN  EMPLOYER  VIOLATES  TITLE  VII  AS  AMENDED  BY  THE 
PREGNANCY  DISCRIMINATION  ACT  OF  1978,  BY  PROVIDING  A  HEALTH  INSURANCE  PLAN 
FOR  WORKERS  AND  THEIR  FAMILIES  WHICH  COVERS  SPOUSES'  MATERNITY  COSTS  LESS 
FAVORABLY  THAN  COSTS  RESULTING  FROM  OTHER  SPOUSAL  ILLNESSES  AND  INJURIES. 
THE  COMMISSION  SUBMITTED  AN  AMICUS  CURIAE  BRIEF  TO  THE  NINTH  CIRCUIT  IN  THE 
CASE  OF  NORRIS  v.  ARIZONA  GOVERNING  COMMITTEE.  32/  THERE  THE  COURT  HELD  THAT 
ARIZONA  VIOLATED  TITLE  VII  BY  ESTABLISHING  A  DEFERRED  COMPENSATION  PLAN  FOR 
STATE  EMPLOYEES  THAT  INCLUDED  AN  ANNUITY  BENEFIT  PAYING  LOWER  MONTHLY  BENEFITS 
TO  WOMEN,  THAN  TO  MEN,  WHO  RETIRED.  THE  COMMISSION  INTERVENED  IN  SPIRT  v. 
TEACHERS  INS.  &  ANNUITY  ASS'N.  13/  TO  CHALLENGE  TIAA-CREF 'S  USE  OF  SEX-BASED 
MORTALITY  TABLES  TO  CALCULATE  THE  BENEFITS  TO  WHICH  PENSION  PLAN  PARTICIPANTS 
ARE  ENTITLED  UPON  RETIREMENT.  THESE  CASES  ARE  EXAMPLES  OF  THE  BREADTH  OF  THE 
COMMISSION'S  CONCERNS  IN  THE  AREA  OF  DISCRIMINATION  IN  COMPENSATION. 
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WAGE/COMPENSATION  DISCRIMINATION  BEFORE  THE  COMMISSION 

SINCE  NEITHER  THE  SUPREME  COURT  NOR  CONGRESS  HAS  DEFINED  THE  PARAMETERS 
OF  TITLE  VII  IN  WAGE  DISCRIMINATION,  THIS  COMMISSION  HAS  UNDERTAKEN  SEVERAL 
ACTIVITIES  WHICH  WILL  LEAD  TO  FURTHER  UNDERSTANDING  OF  THE  WAGE  DISCRIMINA- 
TION AREA. 

COMMISSION  STAFF  HAVE  DEVELOPED  AN  INTERPRETIVE  COMPLIANCE  MANUAL 
SECTION  ON  WAGE  DISCRIMINATION.  THE  SECTION  DISCUSSES  MANY  ASPECTS  OF  WAGE 
DISCRIMINATION  AND  PROVIDES  GUIDANCE  TO  EEOC  STAFF  ON  HOW  TO  INTERPRET  AND 
PROCESS  WAGE  CHARGES,  RESOLVING  A  NUMBER  OF  WAGE  DISCRIMINATION  ISSUES  BUT 
RESERVING  OTHERS  FOR  FUTURE  COMMISSION  POLICY  DEVELOPMENT.  THE  MANUAL  SECTION 
IS  TENTATIVELY  SCHEDULED  FOR  COMMISSION  CONSIDERATION  IN  MAY  OF  THIS  YEAR. 

BECAUSE  OF  THE  NEED  FOR  A  COMMISSION  DECISION  FOLLOWING  GUNTHER  ON  WAGE 
DEPRESSION  DUE  TO  INTENTIONAL  DISCRIMINATION  AND  BECAUSE  OF  THE  NEED  FOR  FURTHER 
COMMISSION  POLICY  IN  THE  WAGE  DISCRIMINATION  AREA,  I  HAVE  ESTABLISHED  A  WORK 
GROUP  MADE  UP  OF  ATTORNEYS,  A  STATISTICIAN,  AND  A  RESEARCH  PSYCHOLOGIST  AMONG 
OTHERS.  THIS  GROUP  HAS  THE  RESPONSIBILITY  FOR  IDENTIFYING  A  CHARGE  CONTAINING 
GUNTHER-TYPE  ISSUES  AND  PREPARING  FOR  THE  COMMISSION'S  CONSIDERATION  A 
DECISION  ON  THAT  CHARGE.  EARLIER,  STAFF  HAD  BEEN  DIRECTED  TO  IDENTIFY  SUCH  A 
CHARGE  AND  PREPARE  A  DECISION.  A  CHARGE  WAS  IDENTIFIED,  HOWEVER,  AFTER 
NUMEROUS  STAFF  HOURS  OF  WORK  ON  THE  PROJECT,  THE  CHARGE  PROVED  TO  BE  AN 
INAPPROPRIATE  VEHICLE  FOR  A  COMMISSION  DECISION. 
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THIS  GROUP  ALSO  HAS  THE  EQUALLY  IMPORTANT  RESPONSIBILITY  OF  PREPARING  A 
SERIES  OF  OPTIONS  PAPERS  FOR  COMMISSION  CONSIDERATION  ON  WAGE  DISCRIMINATION, 
USING  ACTUAL  CHARGES  IN  OUR  HEADQUARTERS  INVENTORY  AS  THE  BASES  FOR  THESE 
OPTIONS. 

IT  SHOULD  BE  UNDERSTOOD  THAT  DEVELOPING  NEW  POLICY  ON  THE  HIGHLY  COMPLEX 
SUBJECT  OF  WAGE  DISCRIMINATION  INVOLVES  CONSIDERATION  OF  A  NUMBER  OF  EXTREMELY 
DIFFICULT  FACTORS.  BECAUSE  OF  THIS,  THE  PROCESS  CAN  NOT  BE  DONE  QUICKLY  NOR 
TAKEN  LIGHTLY.  IT  WILL  REQUIRE  A  SERIES  OF  BUILDING  BLOCKS  WHICH  WILL  LEAD 
ULTIMATELY  TO  COMMISSION  POLICY.  THE  WORK  GROUP  WILL  HAVE  TO  CONSIDER  AND 
PROVIDE  OPTIONS  TO  THE  COMMISSION  ON  SUCH  QUESTIONS  AS: 

WHAT  ARE   THE   PARAMETERS   OF   WAGE   DISCRIMINATION   UNDER  TITLE   VII? 

WHAT  DOES  A  VALID  JOB  EVALUATION  CONSIST  OF? 

CAN  OR  SHOULD  THE  COMMISSION  COMPEL  THE  USE  OF  A  PARTICULAR  JOB  EVALUA- 
TION PLAN  OR  OF  ANY  JOB  EVALUATION  PLAN  AT  ALL? 

HOW  SHOULD  VARIOUS  WAGE  ISSUES  BE  INVESTIGATED? 

WHAT  TYPES  OF  RESOURCES  ARE  NEEDED  FOR  THESE  INVESTIGATIONS? 

DOES  THE  COMMISSION  HAVE  AVAILABLE  TO  IT  THE  RESOURCES  NEEDED  TO 
CONDUCT  FULL  INVESTIGATIONS  OF  VARIOUS  WAGE  ISSUES? 

OUR  DISTRICT  OFFICES  WILL  BE  SURVEYED  TO  IDENTIFY  RECENT  PRIVATE  SECTOR 
WAGE  CHARGES  WHICH  CONTAIN  NOVEL  ISSUES.  ONCE  APPROPRIATE  CHARGES  ARE 
IDENTIFIED,  OUR  HEADQUARTERS  POLICY  GUIDANCE  UNIT  WILL  WORK  CLOSELY  WITH  THE 
DISTRICT  OFFICE  STAFF  DURING  THE  INVESTIGATIVE  STAGE  TO  INSURE  THAT  THE 
INVESTIGATIVE  FILES  CONTAIN  SUFFICIENT  INFORMATION  FOR  FURTHER  COMMISSION 
CONSIDERATION  OF  THE  ISSUES. 

FINALLY,  THE  COMMISSION  WILL  CONTINUE  ITS  ACTIVE  ROLE  IN  SHAPING  THE 
EVOLVING  LAW  IN  THE  AREA  OF  DISCRIMINATION  IN  COMPENSATION. 

IT  IS  OUR  BELIEF  THAT  EFFORTS  SUCH  AS  THESE  WILL  CONTRIBUTE  GREATLY  TO 
THE  FURTHER  DEVELOPMENT  OF  SOUND  POLICY  IN  THE  AREA  OF  COMPENSATION  DISCRIMI- 
NATION. 
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Mr.  Frank.  This  is  nearly  3  years  after  the  Gunther  decision. 
The  EEOC  Chairman  has  established  a  work  group  to  start  work- 
ing on  it  several  years  too  late,  and  that  is  why  we  don't  have  a 
policy. 

Ms.  Ferraro.  You  are  absolutely  right. 

Mr.  Frank.  Mr.  Schaefer? 

Mr.  Schaefer.  No  questions,  Mr.  Chairman. 

Mr.  Frank.  Thank  you  very  much  again.  We  appreciate  the 
work.  We  will  just  have  to  keep  pushing.  Again,  I  must  stress  that 
we  are  not  talking  here  about  anything  exotic.  As  Mr.  Thomas' 
own  statement  indicates  about  carrying  out  the  Gunther  decision 
the  Supreme  Court  said  that  title  VII  encompasses  a  broader  set  of 
discriminatory  cases. 

And  we  have  a  Commission  that  has  refused  to  do  anything 
about  it. 

Thank  you  very  much. 

Ms.  Ferraro.  Thank  you. 

Mr.  Frank.  Our  next  witness  will  be  Mr.  Daniel  Leach  who  is  a 
former  Vice  Chairman  and  former  Acting  Chairman  of  the  EEOC 
and  the  chairman  of  the  Washington  Study  Group.  That  is  a  coali- 
tion of  employers  and  employer  representatives  devoted  to  identify- 
ing workplace  issues. 

Mr.  Leach? 

I  thank  you  for  testifying.  I  guess  a  former  Acting  Chairman  is 
better  than  no  chairman  at  all. 

STATEMENT  OF  DANIEL  E.  LEACH,  FORMER  ACTING  CHAIRMAN 
AND  VICE  CHAIRMAN  OF  THE  EQUAL  EMPLOYMENT  OPPORTU- 
NITY COMMISSION 

Mr.  Leach.  I  am  not  so  sure. 

Thank  you  for  the  invitation  to  testify  this  morning,  Mr.  Chair- 
man and  members  of  the  committee. 

Legally  speaking,  the  issue  of  pay  equity  or  comparable  worth 
first  assumed  new  meaning  in  1981,  as  has  been  pointed  out  earlier 
today,  in  the  case  of  the  County  of  Washington  v.  Gunther,  when 
the  Supreme  Court  ruled  that  persons  bringing  sex-based  wage  dis- 
crimination claims  under  title  VII  of  the  Civil  Rights  Act  are  not 
required  to  satisfy  the  equal  work  standard  of  the  Equal  Pay  Act. 

Until  Gunther,  it  was  urged — and  several  lower  courts  agreed — 
that  Congress,  in  effect,  had  limited  sex-based  wage  discrimination 
claims  to  Equal  Pay  Act  cases.  In  other  words,  liability  based  on 
wage  discrimination  could  occur  only  when  women  were  paid  less 
for  performing  jobs  which  were  identical  or  substantially  equal  to 
jobs  performed  by  men. 

I  have  submitted  separately  a  detailed  analysis  of  the  law  and  I 
ask  that  it  be  included  in  the  record  at  an  appropriate  place. 

Mr.  Frank.  Without  objection,  it  will  be  included  in  the  record. 

[Mr.  Leach's  prepared  statement  follows:] 


35 


STATEMENT  OF  DANIEL  E.  LEACH 
BEFORE  THE 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
MANPOWER  AND  HOUSING  SUBCOMMITTEE 

OF  THE 
COMMITTEE  ON  GOVERNMENT  OPERATIONS 

February  29,  1984 

I  am  the  former  Vice  Chairman  and  Acting  Chairman 
of  the  Equal  Employment  Opportunity  Commission.   Currently, 
I  am  a  practicing  attorney  with  offices  in  the  District  of 
Columbia  and  serve  as  the  coordinator  of  the  Washington 
Study  Group,  a  coalition  of  employers  and  employer  associations 
whose  members  reflect  a  broad  spectrum  of  the  economy. 

COMPARABLE  WORTH,  JOB  EVALUATION  AND  WAGE  DISCRIMINATION: 
THE  EMPLOYER  APPROACHES  WAGE  GAP  LEGAL  ISSUES  OF  THE  1980 'S 

The  role  of  women  in  the  work  force  and  the  wages 
paid  to  women  workers  have  become  major  employment  discrimin- 
ation issues  of  the  1980 's.   Of  most  immediate  concern  to 
employers  are  the  subjects  of  comparable  worth,  wage  discrimin- 
ation and  the  existence  sind  possible  influence  of  sex-related 
factors  in  wage  administration  systems  which  include  formalized 
job  evaluation  schemes.   In  fact,  these  issues  are  likely  to 
have  an  explosive  effect  on  the  workplace  of  the  1980 's  for 
political  reasons  and  because  they  frequently  form  the  basis 
j   of  lawsuits  against  individual  employers.   It  is  important  that 
we  seek  to  examine  the  current  state  of  these  compensation 
issues.   It  is  also  important  that  employers  consider  approaches 
that  should  be  taken  in  the  interest  of  assuring  fairness  and 
equity  while  at  the  same  time  endeavoring  to  avoid  lawsuits  or 
to  mitigate  the  most  costly  effects  of  such  suits. 
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I.   The  "Wage  Gap" 

At  the  root  of  the  dialogue  is  the  wage  gap.   The 
"wage  gap"  is  merely  a  shorthand  term  for  the  statistic  which 
shows  that  the  average  full-time  female  worker  earns  about 
$.59  for  every  $1.00  earned  by  her  male  counterpart.   Of  all 
the  pay  related  issues  under  discussion,  this  one  has  generated 
the  most  controversy.   Much  of  the  testimony  in  the  aut\min-1982 
Congressional  hearings  on  comparable  worth  focused  on  the  wage 
gap.   Labor  economists  have  expressed  ideas  emd  theories  about 
this  differential  in  a  stream  of  learned  studies;  approaches 
to  closing  this  gap  have  been  rallying  points  for  the  women's 
movement,  particularly  in  light  of  the  failure  of  efforts  to 
adopt  the  Equal  Rights  Amendment.   District  925  of  the  Service 
Employees  International  Union  cites  the  wage  gap  phenomenon  in 
its  orgeinizing  efforts  aimed  at  so-called  "pink-collar  ghettos." 
The  National  Organization  for  Women  has  also  spotlighted  the  wage 
gap  as  a  key  issue  in  its  membership  drives  and  has  made  it 
the  subject  of  a  best-selling  lapel  pin  (which  says  simply,  "59fli") 

Despite  this  enormous  amount  of  attention,  the 
relative  position  of  women  pay-wise  in  the  entire  work  force  of 
the  nation,  while  of  national  significance,  should  not  be  the 
primary  focus  of  concern  for  employers.   Indeed,  the  part  played 
by  individual  employers  in  the  creation  and  perpetuation  of  this 
gap  is  not  only  not  well  understood,  it  has  rarely  been  the 
subject  of  scientific  examination.   Importantly,  the  wage  gap 
itself  does  not  appear  likely  to  present  a  primary  basis 
for  litigation  under  existing  statutes.    Employers  ought  to 
be  concerned,  however,  because  they  face  elements  of  the  issue 
which  are  of  immediate  major  concern. 

-2- 
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II.   Purposeful  Wage  Discrimination;   The  Law  As  It  Exists 

In  the  wake  of  the  Supreme  Court's  decision  in 
Gun the r  2/ ,    it  is  clear  that  employers  may  be  subject  to  lia- 
bility under  Title  VII  where  employment  practices  or  wage- 
setting  policies  adversely  affect  women's  wages.   Several 
potentially  offensive  practices  have  been  identified  in  the 
wage  discrimination  cases  to  date.   A  number  of  courts,  for 
example,  have  focused  on  the  misuse  of  job  evaluation  techniques. 
Others  cite  sex-segregation  of  job-lines  as  producing  invalid 
pay  schemes,  along  with  separate  job  classification  systems, 
job  placement  or  initial  assignment  systems  and  restrictions 
regarding  job  transfers  and  promotions.   In  svim,  the  case  law 
makes  it  abundantly  clear  that  an  employer  who  engages  in 
these  practices  is  violating  Title  VII  and  is  thus  highly 
vulnerable  to  suit  and  ultimate  liability. 

A.    Differential  Application  of  Wage-Setting  or  Value- 
Setting  Devices ______ 

The  use  of  job  evaluation  systems  or  wage-setting 
guides  in  ways  which  treat  men  and  women  or  male-  and  female- 
dominated  jobs  differently  constitutes  a  prima  facie  violation 
of  Title  VII.   Employers  should  thus  review  their  use  of  these 
tools  to  determine  whether  they  have  been  employed  in  a  blatantly 


2/   County  of  Washington  v.  Gunther,  452  U.S.  161  (1981) . 
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discriminatory  fashion.  While  permissible  decades  ago  when 
they  were  first  introduced,  such  sex  based  applications  are 
now  clearly  unlawful.  V 

Thus,  if  jobs  are  analyzed  pursuant  to  a  single  method 
of  evaluation  (such  as  by  reference  to  a  market  rate)  the 
resulting  pay  scales  for  female-dominated  jobs  must  not  reflect 
a  rate  lower  than  that  applied  to  male-dominated  jobs.  £/ 
Similarly,  it  would  not  be  peirmissible  to  classify  females 
differently  and  pay  them  less  than  their  male  colleagues  having 
similar  duties.  5/     Courts  are  also  likely  to  scrutinize  devia- 
tions from  an  established  pay  scale,  where  the  result  is  that 
men  receive  the  vast  majority  of  raises  above  the  norm  and 
women  make  up  a  disproportionate  percentage  of  those  whose 
wages  are  at  the  lower  end  of  the  scale.  §_/ 

Employers  not  willing  to  examine  their  wage  setting 
practices  voluntarily  to  correct  their  most  glaring  discriminatory 


2/     While  job  evaluation  might  include  any  informal  references 
which  seek  to  rationalize  or  explain  wages  in  a  particular  work- 
place, generally,  "[t]he  term  job  evaluation  refers  to  a  formal 
procedure  for  hierarchically  ordering  a  set  of  jobs  or  positions 
with  respect  to  their  value  or  worth,  usually  for  the  purpose 
of  setting  pay  rates."   Trieman,  Donald,  Job  Evaluation;   An 
Analytic  Review,  National  Academy  of  Sciences,  Washxngton,  D.C., 
1979,  p.l. 

4/   County  of  Washington  v.  Gunther,  452  U.S.  161  (1981) ;  Int ' 1 
Union  of  Electrical,  etc.  v.  Westinghouse ,  631  F.2d  1094 
{3d  Cir.  1980),  cert,  denied,  452  U.S.  967  (1981). 

5/   Gerlach  v.  Michigan  Bell  Telephone  Co.,  501  F.  Supp.  1300 
(E.D.  Mich.  1980) . 

6/   Wilkins  v.  University  of  Houston,  654  F.2d  388  (5th  Cir.) , 
reh.  denied,  662  F.2d  1156  (5th  Cir.  1981) ,  vac,  and  rem. ,  103 
S.  Ct.  34  (1982) . 
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aspects  or  to  justify  any  apparent  sex-based  distinctions  for 
non-sex  reasons  are  likely  to  find  themselves  forced  to  do  so 
involuntarily  as  the  result  of  a  lawsuit.   This  lesson  was 
recently  learned  by  the  City  of  Colorado  Springs.   Historically, 
the  City  had  used  market  rates  in  setting  pay  scales.   However, 
it  used  different  markets  as  a  basis  for  comparison  regarding 
different  jobs.   Female  clerical  workers  filed  suit  against 
the  City,  alleging  that  the  City's  resort  to  the  Denver  market 
to  "price"  maintenance  workers  and  the  Colorado  Springs  market 
for  clerical  workers  discriminated  against  the  clericals.   The 
suit  was  settled  when  the  city  offered  to  use  the  higher  Denver 
wage  structure  rather  than  the  local  structure  as  the  basis 
for  setting  wages  for  clerical  workers . 

The  Colorado  Springs  case  is  one  of  many  illustrating 
the  need  for  employers  to  analyze  their  wage  setting  practices 
and  to  determine  the  assumptions  on  which  those  practices  are 
based.   If  discrepancies  exist  without  a  legitimate  business- 
related  explanation,  employers  must  be  prepared  to  revise  their 
wage-setting  practices  or  to  risk  a  successful  lawsuit.   In  — 
the  maintenance/clerical  workers  case  it  seems  likely  that 
Colorado  Springs'  use  of  two  different  market  rates  was  based 
on  potentially  discriminatory  assumptions  about  the  willingness 
of  clerical  workers  to  commute  or  to  change  jobs-  in  search  of 
higher  pay,  which  the  city  had  not  scrutinized  until  it  was 
sued.   A  proactive  approach  probably  would  have  been  more 
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economical  (adjusting  to  a  lower  base  pay  market  as  well  as 
avoiding  "back  pay"  implications)  and  less  disruptive  than 
the  reactive  approach  the  city  was  forced  to  take.  7/ 

Employers  looking  to  the  future  in  the  wage  discrimin- 
ation area  should  be  prepared  to  go  beyond  elimination  of 
intentionally  discriminatory  practices  and  also  eliminate  more 
subtle  forms  of  discrimination,  including  discriminatory 
factors  in  the  construction  and  application  of  job  evaluation 
plans.   See,  infra,  p.  13,  "Creation  and  Implementation  of  Job 
Evaluations:   Future  Liability." 

B.    Sex  Concentrations 

Most  class-based  wage  discrimination  suits  brought 
under  Title  VII  involve  sex-segregation  of  the  jobs  in  question. 
Almost  all  of  the  major  wage  discrimination  cases,  including 
Gun the r,  £/  Westinghouse ,  £/  Gerlach  v.  Michigan  Bell  Telephone 
Co. ,  10/  Greenspan  v.  Automobile  Club  of  Michigan,  11/  Taylor 


IJ     Adjustment  of  wages  for  female-dominated  positions  obviously 
presents  non-legal  problems  such  as  resistance  from  unions  or 
lack  of  funds.   The  courts  have  not  excused  employers  who  per- 
petuate discriminatory  practices  because  of  such  problems.   As 
a  practical  matter,  however,  this  article  recognizes  that 
employers  may  sometimes  have  to  wait  until  they  face  imminent 
legal  liability  for  wage  discrimination  before  they  are  able  to 
enlist  the  union,  management  or  government  support  necessary  to 
change  wage  relationships . 

8/   452  U.S.  161  (1981) . 

9/   631  F.2d  1094  (3d  Cir.  1980) ,  cert,  denied,  452  U.S.  967  (1981) 

10/   501  F.  Supp.  1300  (E.D.  Mich.  1980). 

11/   495  F.  Supp.  1021  (E.D,  Mich.  1980). 
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V.  Charley  Brothers  Company,  12/  and  Briggs  v.  City  of  Madison, 
13/   focused  on  the  sex-concentrated  nature  of  the  defendant's 
work  force . 

IVhile  many  workplaces  are  susceptible  to  sex-based 
definitions  to  some  extent,  certain  patterns  appear  more  likely 
than  others  to  stimulate  compensation-related  litigation.   Plain- 
tiffs have  been  successful,  for  example,  in  cases  where  there 
was  a  clear  basis  for  comparison  between  a  female-dominated 
job  and  a  male -dominated  job  because  of  the  similar  duties  per- 
formed or  the  level  of  skill  or  education  required  (e.g. ,  entry- 
level  manufacturing  jobs  in  Westinghouse ,  14/  jail  guard  duties 
in  Gunther,  15/  academic  administrative  and  professional  positions 
in  Wilkins,  16/  faculty  positions  in  EEOC  v.  University  of 
Pittsburgh,  17/  and  public  health  nursing  and  health  inspection 
("sanitarians")  in  Briggs  v.  City  of  Madison  18/) . 

Thus ,  employers  whose  work  forces  include  sex-segre- 
gated jobs  with  similar  duties  and  with  women  paid  less^  than 
men  must  be  especially  vigilant  not  only  in  reviewing  their 


12/  25  FEP  Cases  602  (W.D.  Pa.  1981). 

13/  536  F.  Supp.  435  (W.D.  Wis.  1982). 

14/  631  F.2d  1094  (3d  Cir.  1980),  cert,  denied,  452  U.S.  967  (1981) 

15/  452  U.S.  161  (1981) . 

16/  654  F.2d  388   (5th  Cir.),  reh.  denied,  662  F. 2d  1156  (5th  Cir. 
1981),  vac,  and  rem. ,  103  S.  Ct.  34  (1982). 

17/  643  F.2d  983  (3d  Cir.),  cert,  denied,  26  FEP  Cases  1687  (1981). 

18/  536  F.  Supp.  435  (W.D.  Wis.  1982). 


42 


wage-setting  procedures  but  in  justifying  higher  paid  job 
structures  for  men  based  on  legitimate  non-sex  reasons.   Any 
compensation  variances  not  justified  by  legitimate,  business- 
related  reasons  should  be  eliminated.   The  opinion  in  Briggs  is 
instructive  on  this  point:   where  segregation  and  pay  dis- 
parities are  shown,  "...  it  becomes  defendant's  burden  to 
produce  evidence  of  legitimate,  non-discriminatory  reasons 
for  the  differential  in  pay  ranges."   536  F.  Supp.  at  446. 

The  Westinghouse  case  raises  a  related  concern  and 
suggests  that  employers  may  be  vulnerable  to  suits  based  on 
dissimilar  sex-segregated  jobs  where  the  employer  has  analyzed 
and  ranked  such  dissimilar  jobs  in  accordance  with  a  job 
evaluation  plan.   If  qualitatively,  point  factors  are  assigned 
to  assess  the  value  of  jobs,  the  wage  structure  should  reflect 
those  values.   iVhile  the  courts  have  exhibited  reluctance  in 
seeking  to  render  independent  evaluations  as  to  the  relative 
value  or  worth  of  jobs,  they  have  usually  been  willing  to 
apply  Title  VII  principles  to  the  results  of  job  evaluations  used 
in  wage  setting  by  employers.  19/  Thus,  employers  who  have 
job  evaluation  plans  should,  in  addition  to  reviewing  their 
plans  to  eliminate  intentionally  discriminatory  elements , 
analyze  the  relationship  between  the  compensation  paid  and  the 
relative  ranking  and  value  accorded  sex-segregated  jobs.   Gross 


19/   In  writing  for  the  majority  in  Gun t her,  Justice  Brennan 
pointed  out:   "Respondents'  claim  is  not  based  on  the  controversial 
concept  of  'comparable  worth,'  under  which  plaintiff  might  claim 
increased  compensation  on  the  basis  of  a  comparison  of  the 
intrinsic  worth  or  difficulty  of  their  job  with  that  of  other 
jobs  in  the  same  organization  or  community."   452  U.S.  at  166. 
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or  across-the-board  discrepancies  are  likely  to  be  considered 
strong,  if  not  conclusive,  evidence  of  discrimination  in  a 
compensation-based  lawsuit.   Such  discrepancies  should  be 
eliminated  unless  they  can  be  justified  for  a  business-related 
purpose. 

C.    Starting  Salaries 

Employers  relying  on  prior  salary  information  in 
setting  starting  salaries  may  have  to  abandon  the  practice. 
The  outcome  of  suits  alleging  that  use  of  prior  salary  infor- 
mation is  discriminatory  suggests  that  employers  may  use  such  ■ 
information  only  in  the  most  limited  circumstances.   If  unable 
to  demonstrate  a  business-related  reason  for  relying  on  such 
information,  the  employer  may  be  vulnerable  to  a  lawsuit  under 
the  Equal  Pay  Act  and/or  Title  VII. 

Neeley  v.  MARTA,  20/  was  the  first  case  alleging  dis- 
crimination for  relying  on  prior  salary  information.   The 
employer  in  that  case  based  starting  pay  on  previous  salary; 
raises  were  affected  as  well  because  they  were  based  on  a  per- 
centage of  an  employee's  current  salary.   In  Neeley,  the  District 
Court  held  (and  the  Fifth  Circuit  affirmed)  that  use  of  prior 
salary   information  was  discriminatory  because  it  perpetuated 
"the  lower  salary  levels  paid  to  females  doing  the  identical 
work  of  males."  21/   The  court  stated  that  employers  may 


20/   24  FEP  Cases  1610  (N.D.  Ga.  1980);  aff 'd,  641  F.2d  877 
(5th  Cir.  1981) . 

21/   24  FEP  Cases  at  1612. 
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differentiate  starting  salaries  for  substantially  equal  jobs 
on  the  basis  of  the  superior  background  or  experience  of  an 
employee.   However,  that  holding  effectively  prohibited  use  of 
prior  salary  information  except  in  those  unusual  instances  where 
it  could  be  shown  to  be  related  to  an  individual ' s  superior 
experience. 

In  Kouba  v.  Allstate  Insurance  Company,  22/  decided 
almost  a  year  after  Neeley,  the  Ninth  Circuit  reached  a  similar 
result.   In  Kouba,  the  Circuit  Court  ruled  that  to  rely  on 
prior  salary  for  initial  pay  purposes,  an  employer  must  show 
an  "acceptable  business  reason."  23/  The  remaining  Circuits 
have  not  yet  ruled  on  this  issue;  however,  in  light  of  the 
Neeley  and  Kouba  decisions,  it  is  clear  that  reliance  on  prior 
salary  information  may  be  a  costly  mistake.   Until  it  is  spelled 
out,  the  Kotiba   "acceptable  business  reason"  test  provides  no 
assurance  that  use  of  prior  salary  information  does  not  violate 
Title  VII.   Without  such  assurance,  it  would  be  legally  prudent 
to  minimize  or  eliminate  use  of  such  data  as  being  highly 
vulnerable. 

D..    Resort  to  Market  Rate  Comparisons 

Employers  have  traditionally  looked  to  external 
market  comparisons  as  a  basis  for  setting  salaries  for  various 


22/   691  F.2d  873  {9th  Cir.  1982) 
23/   691  F.2d  at  876. 
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jobs  in  their  organizations.  24/  Generally,  in  wage  discrimination 

cases  brought  under  Title  VII,  the  courts  have  upheld  reliance 

on  the  external  market  for  pay  setting  purposes.   A  typical 

judicial  reaction  is  exhibited  in  Briggs  where  the  court  observed: 

"Under  Title  VII  [of  the  Civil  Rights 
Act  of  1964],  an  employer's  liability  ex- 
tends only  to  its  own  acts  of  discrimination. 
Nothing  in  the  Act  indicates  that  the  em- 
ployer's liability  extends  to  conditions  of 
the  marketplace  which  it  did  not  create. 
Nothing  indicates  that  it  is  improper  for 
an  employer  to  pay  the  wage  rates  necessary 
to  compete  in  the  marketplace  for  qualified 
job  applicants."  536  F.  Supp.  at  447. 

In  an  early  market  rate  case.  Lemons  v.  City  and 
County  of  Denver,  25/  the  Tenth  Circuit  upheld  the  city's 
use  of  market  comparisons  for  nurses '  salaries  in  the  face  of 
the  contention  that  use  of  market  comparisons  was  discriminatory 
because  nurses'  work  traditionally  had  been  undervalued.   In 
another  case,  Wilkins  v.  University  of  Houston,  26/   the  Fifth 
Circuit  ruled  that  market  forces   provided  a  legitimate  explana- 
tion for  salary  discrepancies  between  high  paid  faculty  depart- 
ments such  as  engineering  and  law,  which  were  almost  exclusively 
male  and  the  lower  paid  hiimanities  and  social  sciences  specialties 


24/   Such  a  practice  is  distinct  from  the  use  of  prior  salary 
information.   A  market  rate  comparison  usually  involves  an 
external  market  comparison  undertaken  in  connection  with  routine 
wage  survey  data  that  permits  the  comparison  of  jobs  within  a 
company  with  similar  jobs  in  a  relevant  labor  market  outside 
the  company, 

25/   620  F.2d  228  (lOth  Cir.),  cert,  denied,  449  U.S.  888 
(1980)  . 

26/   654  F.2d  388  (5th  Cir. ) ,'  reh.  denied,  662  F . 2d  1156  (5th 
Cir.  1981),  vac  and  rem,  on  other  grounds,  103  S.  Ct.  34  (:'982). 
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in  which  more  women  were  employed.   And  in  Briggs ,  27/  the 
district  court  held  that  the  detailed  evidence  relating  to  the 
market  constituted  a  legitimate,  nondiscriminatory  reason  for 
paying  more  to  public  health  sanitarians ,  a  male-dominated 
group,  than  to  female  public  health  nurses.   The  two  jobs 
involved  similar  skill,  effort,  responsibility  and  working 
conditions,  but  the  employer  city  established  that  higher  wages 
were  necessary  to  attract  applicants  for  the  male-dominated 
jobs. 

The  application  of  market  rates  in  ways  that  pay 
employees  in  predominatly  male  positions  100%  of  the  market 
rate  for  dissimilar  but  comparable  jobs  performed  by  women 
whose  pay  is  based  on  less  than  100%  of  the  market  rate, 
would  clearly  violate  Title  VII  and  expose  employers  to  liability. 
In  the  Colorado  Springs  case,  the  charge  filed  against  the  City 
in  effect  alleged  discrimination  in  the  choice  of  external 
labor  markets  used  for  benchmark  comparison  purposes.   As 
noted  earlier,  the  City  abandoned  its  policy  of  comparing  main- 
tenance worker  salaries  to  the  Denver  market  and  clerical 
salaries  to  the  Colorado  Springs  market  shortly  after  a  lawsuit 
was  filed.   However,  except  in  such   instances  where  intentional 
sex-based  applications  can  be  shown,  it  is  not  likely  that  under  Title 
VII,  employers  will  be  found  liable  for  relying  on  an  external 
market  system  which  has  been  created  largely  by  the  supply  of 
and  demand  for  workers  having  various  skills. 


27/   536  F.  Supp.  435  (W.D.  Wis.  1982). 
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Employers  should  be  aware ,  however ,  that  the  market 

rate  defense  may  not  be  available  in  an  Equal  Pay  Act  case.   The 

courts  have  held  that  "any  other  factor  other  than  sex" 

exception  to  the  Act's  prohibitions  does  not  include  market 

forces.   As  the  court  stated  in  Hodgson  v.  Brookhaven  General 

Hospital,  436  F.2d  719  (5th  Cir.  1970): 

"the  fact  that  the  employer's  bargaining 
power  is  greater  with  respect  to  women 
than  with  respect  to  men  is  not  the 
kind  of  factor  Congress  had  in  mind.   Thus 
it  will  not  do  for  the  hospital  to  press 
the  point  that  it  paid  orderlies  more 
because  it  could  not  get  them  for  less." 
436  F.2d  at  726. 

Thus,  an  employer  whose  work  force  includes  male-  and  female- 
dominated  positions  potentially  similar  enough  to  be  considered 
equal  for  the  Act's  purposes  must  be  prepared  to  equalize  the 
wages  for  those  positions  if  the  only  reason  for  the  wage 
differential  was  due  to  market  rates. 

III.      Creation  and  Implementation  of  Job  Evaluations: 
Future  Liability 

As  the  discussion  in  the  preceding  section  indicates, 

the  courts  have  held  that  some  uses  of  job  evaluations  and  some 

wage-setting  practices  are  discriminatory.   While  employers 

have  often  been  compelled  to  produce  evidence  of  neutral  pay 

setting  practices  to  justify  what  appear  to  be  sex-based  results, 

the  case  law  has  so  far  focused  on  overt  acts  of  intentional 

discrimination  in  striking  down  pay  systems.   Generally  speaking, 

liability  has  been  imposed  only  where  separate  male  and  female 

pay  schedules  are  maintained  or  where  a  lower  percentage  is 
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paid  of  the  market  rate  for  female-dominated  jobs  than  of  the 
m£urket  rate  for  male-dominated  jobs. 

Unlawful  discrimination  may  also  occur  regarding  the 
creation  and  implementation  of  job  evaluation  plans  that  are 
not  predicated  upon  external  market  factors.   In  this  sense, 
internal  job  evaluation  schemes  have  been  and  continue  to  be 
the  subject  of  much  study,  but  they  have  not  yet  been  relied 
upon  as  the  basis  for  many  lawsuits  (perhaps  because  the  relation- 
ship between  job  evaluations  and  wage  discrimination  is  still 
poorly  understood) ,  except  wher^  intentional  discrimination 
is  present. 

The  best-known  study  of  the  discriminatory  potential 
of  job  evaluation  systems  is  contained  in  the  National  Academy 
of  Sciences'  1981  report.  Women,  Work  and  Wages;   Equal  Pay  For 
Work  of  Equal  Value,  (hereinafter  "the  study"  or  "the  NAS  study") . 
That  report  was  commissioned  by  the  federal  government  as  part 
of  its  effort  to  increase  its  understanding  of  some  of  the 
technical  complexities  of  the  wage  discrimination/comparable 
worth  issue.   On  the  subject  of  job  evaluation,  the  report 
addressed  such  questions  as  whether  commonly  used  procedures 
for  evaluating  jobs  are  unbiased,  whether  it  is  possible  to 
develop  neutral  methods  of  job  evaluation  and  how  job  evaluation 
techniques  are  used  within  individual  firms.   The  study  identified 
a  number  of  ways  sex  or  even  race  factors  might  creep  into  job 
evaluation  strategies  and  serve  to  affect  the  process. 
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One  major  source  of  gender  bias,  according  to  the 
study,  occurs  because  job  evaluation  plans  were  first  developed 
50  or  more  years  ago,  well  before  the  enactment  of  legislation 
prohibiting  sex  discrimination.   Moreover,  notions  of  job 
value  or  worth  evolved  primarily  in  the  industrial  sector  of 
the  economy  and  related  to  jobs  held  exclusively  by  men.   Many 
employers  have  job  evaluations  dating  from  that  era  which  have 
not  been  reassessed  or  amended  in  light  of  changes  in  the  law 
and  changes  that  have  occurred  with  regard  to  jobs  generally 
or  the  nature  of  the  economy.   Women,  it  is  pointed  out, 
now  comprise  a  large  and  growing  part  of  the  overall  workplace. 
Thus,  the  factors  used  in  analyzing  jobs  within  a  company  and 
the  weight  given  to  those  factors  may  reflect  outdated,  stereo- 
typed or  scientifically  unfounded  assumptions  (e.g. ,  that 
heavy  lifting  requires  more  "effort"  and  deserves  more  weight 
or  value  than  assembly  line  work,  requiring  a  great  degree  of 
concentration  and  dexterity) ,  thereby  undervaluing  female- 
dominated  positions. 

Another  problem,  concluded  the  NAS  study,  is  that  many 
companies  originally  developed  their  job  evaluation  systems 
by  analyzing  what  attributes  of  jobs  best  predicted  existing 
pay  rates.   Thus,  it  is  urged,  job  evaluation  plans  incorporate 
the  biases  already  present  in  a  company's  pay  structure.   As 
a  result,  when  new  jobs  are  analyzed,  their  ratings  reflect 
the  sex  (or  race)  biases  built  into  the  system. 
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Perhaps  the  greatest  potential  source  of  discrimination, 
according  to  the  study,  is  the  unavoidable  subjectivity  of 
many  features  of  job  evaluation  systems,  including  the  selection 
of  factors  to  be  used  in  the  evaluation,  the  choice  of  the 
weight  to  be  given  those  factors,  and  the  drafting  of  job 
descriptions.   The  NAS  study  also  noted  that  in  the  many 
instances  where  an  employer  uses  multiple  job  evaluations 
(normally,  one  for  industrial  workers,  another  for  white-collar 
workers,  and  even  a  third  for  clericals)  it  is  difficult  to 
analyze  compensation  practices  of  a  company  as  a  whole. 

The  NAS  study  did  not  find  all  aspects  of  job  evaluation 
inherently  discriminatory,  and  it  specifically  encouraged 
reliance  on  such  procedures  as  the  only  acceptable  method  of 
exhibiting  fairness  and  equity  in  a  wage  system.   Nevertheless 
its  analysis  of  the  potentially  discriminatory  features  of 
certain  job  evaluation  approaches  may  well  be  used  as  the  basis 
of  future  lawsuits.   The  study  obviously  suggests  to  lawyers 
and  potential  plaintiffs  aspects  of  evaluation  approaches  most 
vulnerable  to  potential  Title  VII  liability.   It  is  difficult 
to  know  how  the  courts  will  react  to  lawsuits  based  on  such 
allegations  of  discrimination;  however,  it  is  likely  that  courts 
will  respond  to  cases  where  it  is  proven  that  sex-based  value 
judgments  have  invaded  the  wage  administration  program. 

In  light  of  the  possibilities  for  liability  exposure 
in  the  future,  employers  must  understand  the  current  assumptions 
on  which  their  job  evaluation  plans  are  based  and  the  methodology 
by  which  they  are  applied.   Employers  should  also  keep  abreast 
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of  developments  in  the  area  of  creation  and  application  of 
job  evaluations  and  wage-setting  devices. 

The  NAS  study  suggested  two  approaches  to  help 
reduce  potential  bias  in  job  evaluation  systems  or  to  aid  in 
creating  new,  bias-free  evaluations.   One  approach  involved 
modifying  job  evaluation  plans  to  include  a  "percent  female" 
factor,  thus  using  a  theoretically  less  biased  method  of 
arriving  at  a  compensation  figure.   The  other  approach  stat- 
istically corrected  pay  rates  to  remove  any  effect  of  the  sex 
composition  of  employees  holding  a  particular  job.  28/  However, 
the  study  noted  that  both  approaches  were  untried  and  that  they 
should  be  considered  a  basis  for  experimentation  rather  than 
a  foolproof  or  mandatory  formula  for  eliminating  discrimination. 

Two  Executive  Branch  agencies  are  currently  investigating 
and  revising  job  evaluation  practices  applicable  to  the  federal 
work  force.   At  the  request  of  Congress,  the  General  Accounting 
Office  is  studying  the  federal  compensation  system  and  analyzing 
factors  involved  in  determining  salary  grade  levels.   The  results 
of  this  study  are  expected  to  be  useful  as  a  tool  for  detecting 
discrimination  in  other  kinds  of  compensation  systems.   A  new 
method  of  job  evaluation  has  been  introduced  by  the  Office  of 
Personnel  Management.   In  the  new  0PM  system,  numerical  point 
values  are  assigned  to  various  job  characteristics  and  based 
on  their  point  values,  the  jobs  are  then  put  into  grades  and 


28/   Women,  Work  and  Wages,  pp.  32-89. 
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ranked  for  pay  purposes.   This  point-factor/factor  analysis 
system  is  designed  to  replace  the  current  classification 
system  which  bases  pay  and  value  on  the  narrative  descriptions 
of  the  jobs. 

rv.   Comparable  Worth;   A  Future  Basis  of  Legal  Liability? 

Since  the  late  1970 's  the  comparable  worth  29/  theory 
of  wage  discrimination  has  gained  increasing  political  momentum 
at  both  the  state  and  federal  levels.   Although  the  courts 
have  been  generally  unreceptive  to  pure  comparable  worth- 
based  allegations,  it  appears  likely  that  these  causes  of  action 
will  be  recognized  routinely  in  the  next  few  years  as  a  result 
of  legislative  action  or  court  decisions  or  both. 

Several  events  appear  responsible  for  the  recent 
visibility  of  the  issue.  The  defeat  of  the  Equal  Rights  Amend- 
ment resulted  in  the  considerable  energies  of  the  women's  move- 
ment being  refocused  on  economic  issues.  All  contenders  for 
the  Democratic  Party  nomination  for  President  have  endorsed  the 
"pay  equity"  concept.  Most  had  the  opportunity  to  go  on  record 
when  the  issue  was  spotlighted  by  Congressional  hearings  in  the 


29/  The  comparable  worth  theory  states  that  compensation  should 
be  based  on  the  worth  of  a  job  to  an  employer,  and  that  factors 
unrelated  to  the  worth  of  a  job,  such  as  the  sex  of  the  employee 
who  holds  the  job,  should  not  affect  compensation.   As  it  is 
generally  used,  however,  the  term  "comparable  worth"  is  normally 
understood  to  mean  that  jobs  that  are  highly  similar,  though  not 
equal,  should  be  paid  equally,  or  that  failure  to  provide  equal 
pay  evinces  unlawful  discrimination. 
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fall  of  1982.  30/  These  hearings  reflected,  on  the  federal 
level,  the  growing  political  recognition  of  the  issue  at  the 
state  and  local  level.   From  San  Jose  and  Colorado  Springs  to 
Connecticut,  Minnesota,  California  and  Washington,  elected 
officials  began  proposing  and  approving  major  changes  in  the 
pay  relationships  of  male  and  female  jobs.  31/ 


30/  The  first  set  of  public  hearings  which  encompassed  the 
comparable  worth  issue  were  held  by  the  EEOC  in  1980.   The 
Commission  originally  had  intended  to  focus  on  the  relation- 
ship between  wage  discrimination  and  occupational  segregation. 
However,  it  later  decided  that  it  had  unduly  limited  the 
scope  of  the  hearings  and  the  hearings  were  broadened  to  examine 
other  topics,  including  comparable  worth  and  job  evaluation. 

31/  Senate  Bill  484  introduced  last  year  in  the  Oregon  Legisla- 
tive Assembly  exemplifies  this  trend.   If  adopted,  it  would 
declare  that  "state  policy  on  equitable  compensation  [is]  based 
on  comparability  of  value"  as  "measured  by  the  needs  of  the 
employer  and  the  knowledge,  composite  skill,  effort,  respon- 
sibility and  working  conditions  required  .  .  .  . " 

To  date,  seven  states  have  enacted  legislation  mandating 
equal  pay  for  comparable  worth,  although  the  exact  meaning  of 
the  term  comparable  worth  has  not  been  defined  either  legisla- 
tively or  by  the  courts  of  those  states.   Minnesota  was  the 
only  state  to  enact  comparable  worth  legislation  in  1982  and 
no  such  legislation  has  been  enacted  to  date  in  1983.   The 
Minnesota  statute,  set" forth  as  Chapter  634-H.F.  No.  2005, 
provides  for  biennial  compilation  of  a  list  showing  female-  and 
male-dominated  job  classes  and  stating  the  estimated  appropriation 
necessary  to  achieve  comparability.   The  list  and  the  appropria- 
tions estimate  are  then  submitted  to  the  state  legislature  for 
acceptance,  rejection  or  modification. 

In  1982  the  legislature  of  the  state  of  Washington  also 
considered  a  comparable  worth  bill  which  would  have  mandated 
comparable  worth-based  salary  adjustments  for  state  employees 
and  higher  education  personnel.   The  bill  was  passed  by  one 
house  during  the  regular  legislative  session,  then  was  reintro- 
duced and  postponed  indefinitely  in  the  first  special  session 
of  1982.   The  Michigan  legislature  also  considered  a  bill  which 
would  incorporate  comparable  worth  language  into  the  state's  fair 
employment  practices  law. 

(Cont'd  on  following  page) 
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It  appears  likely  that  the  principle  deterrent  to 
even  more  widespread  legislative  acceptance  of  the  pay  equity 
issue  is  the  current  impaired  state  of  the  economy  and  the 
attendant  fiscal  problems  of  state  amd  local  governments  which 
together  discourage  even  more  attempts  to  legislate  comparable 
worth.   Those  states  which  have  passed  comparable  worth  legisla- 
tion have  implemented  changes  in  wage  relationships  only  slowly, 
because  of  their  financial  problems. 

V.    Methods  of  Wage  Discrimination  Proof  for  the  Future 

Encouraged  apparently  by  the  willingness  of  courts 
to  examine  charges  based  on  comparable  worth  principles ,  women 
continue  to  file  lawsuits  oh  the  issue.   The  1982  case  of  Briggs 
V.  City  of  Madison,  32/  is  typical  of  the  results  of  these 
actions.   In  Briggs ,  although  the  employer  ultimately  won  the 
case  with  a  market-based  defense,  the  employer's  burden  of 
rebuttal  was  significant.   In  Briggs,  the  city  for  pay  purposes 
had  classified  public  health  sanitarians,  a  male-dominated 
group,  higher  than  pioblic  health  nurses,  a  female-dominated  group. 
The  nurses  alleged  that  the  two  jobs,  while  themselves  not 
similar  or  the  same,  involved  similar  training  and  levels  of 
skill,  effort  and  responsibility  and  therefore  by  classifying 


(Cont'd  from  preceding  page) 


At  the  local  level  there  have  recently  been  a  number  of 
comparable  worth-related  developments.   Several  municipalities 
have  proposed  or  enacted  revisions  to  their  wage-setting  policies 
to  incorporate  comparable  worth  concepts  (e.g. ,  Fresno  and  San 
Jose,  California)  and  a  committee  appointed  by  the  city  of  Madison, 
Wisconsin  has  proposed  that  city  contractors  be  required  to  comply 
with  salary  distribution  goals  that  would  promote  comparable  worth. 
Studies  of  male  and  female  pay  levels 'have  been  conducted  in 
many  cities,  most  recently  Sacramento  and  Fresno,  California. 

32/   536  F.  Supp.  435  (W.D.  Wis.  1982). 
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the  female-dominated  job  at  a  lower  level  of  value,  the  city 
had  violated  Title  VII,   The  plaintiffs'  theory  of  discrimination 
was  a  variation  of  the  Griggs  "adverse  impact"  theory:   where 
wages  for  a  female-dominated  position  are  lower  than  wages  for 
a  comparable  but  dissimilar  male-dominated  position,  the  wages 
for  the  female-dominated  position  are  discriminatory. 

The  court  agreed  that  the  plaintiffs  had  established 
their  prima  facie  case.   The  burden  of  persuasion  then  shifted 
to  the  city  to  justify  the  wage  differential  on  the  basis  of 
legitimate,  nondiscriminatory  reasons.   The  city  set  forth  in 

detail  a  classic  market  rate  defense  showing  specifically  how 
pay  incentives  were  linked  inextricably  to  its  ability  to 
attract  applicants  for  sanitarian  jobs.   The  plaintiffs  in  tiarn 
were  unable  to  show  that  this  defense  was  pretextual.  33/ 


33/   The  classic  disparate  impact  case   of  employment  discrimin- 
ation requires  a  three-step  inquiry.   In  the  first  or  prima 
facie  step,  plaintiffs  must  prove  the  employer  has  used  some 
device  or  practice  which,  though  neutral  on  its  face,  has  the 
effect  of  adversely  affecting  a  disproportionate  number  of  women. 
See,  e.g. ,  Dothard  v.  Rowlinson,  433  U.S.  321  (1977)  (height 
and  weight  requirement  discriminates  against  women  in  effect 
although  fair  on  face  and  neutral  in  intent) .   Invariably, 
statistical  evidence  of  gender  impact  (lower  wages  for  women) 
is  offered  to  prove  the  disparate  effect  of  the  device  or 
practice.   There  need  be  no  showing  of  discriminatory  intent 
with  respect  to  the  employers  reliance  on  such  a  device  (classi- 
fication system) .   See,  International  Brotherhood  of  Teamsters  v. 
United  States,  431  U.S.  324  (1977),  at  335-36  n.l5;  Griggs  v. 
Duke  Power  Company,  401  U.S.  424  (1971)  at  432. 

Once  the  disparity  is  shown  and  a  prima  facie  case  established, 
it  becomes  the  burden  of  the  employer  to  present  evidence  that 
the  challenged  practice  bears  a  manifest  relationship  to  the 
job;  i.e.,  that  the  pay  differential  can  be  explained  for  non- 
discriminatory, job  related  reasons  (the  employer's  ability 
to  attract  qualified  people  to  apply) .   See,  e.g. ,  Chrisner  v. 
Complete  Auto  Transit,  Inc.,  645  F.2d  1251  (6th  Cir.  1981)  at  1262. 

Finally,  plaintiffs  have  an  opportunity  to  demonstrate 
the  pretextual  basis  for  the  employer's  explanation,  i.e.,  that 
the  rationale  provided  was  spurious,  designed  for  a  lawsuit 
and  that  sex  was  the  real  reason  for  the  distinction. 
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Briggs  is  an  illustration  of  the  kind  of  post-Gunther 
comparable  worth  vehicle  (that  does  not  rely  on  the  red-flag 
term  "comparable  worth")  which  the  courts  will  likely  use  to 
expand  the  scope  of  permissible  proof  in  wage  discrimination 
actions  under  Title  VII.   Health  care,  higher  education  and 
similar  settings  seem  especially  likely  to  provide  a  basis  for 
the  courts  to  broaden  Title  VII  because  the  male/female  divisions 
within  these  environments  and  the  job  skills  involved  .appear 
most  vulnerable  to  the  Briggs  type  of  analysis.   Such  an 
analysis  requires  two  elements  of  proof  to  establish  a  prima 
facie  case:   salary  discrepancies  between  male-  and  female- 
dominated  jobs  and  secondly,  similar  levels  of  skill, 
effort  and  responsibility  and  similar  working  conditions. 
Almost  all  faculty  positions  in  an  institution  are  similar  in 
terms  of  the  job  requirements,  and  thus  plaintiffs  would  only 
have  to  show  disparities  to  complete  their  prima  facie  case. 
While  other  situations  undoubtedly  exist  where  job  similarity 
is  equally  apparent,  higher  education  faculties  have  already 
provided  fertile  groxind  for  compensation-based  lawsuits  and 
they  can  be  expected  to  continue  to  do  so  in  the  future.  34/ 


34/  An  unusually  large  nvunber  of  compensation  discrimination 
cases  have  been  filed  against  universities,  including  Christensen 
V.  State  of  Iowa,  563  F.2d  353  (8th  Cir.  1977);  EEOC  v.  University 
of  Pittsburgh,  643  F . 2d  983  (3d  Cir. ) ,  cert,  denied,  26  FEP 
Cases  1687  (1981);  Heagney  v.  University  of  Washington,  642  F . 2d 
1157  (9th  Cir.  1981) ;  Wilkins  v.  University  of  Houston,  654  F.2d 
388  (5th  Cir.  1981) ;   and  Spaulding  v.  University  of  Washington, 
No.  82-3038  (W.D.  Wash.  1981). 

However,  there  has  been  almost  no  uniformity  in  the  theories 
of  discrimination  advanced  by  the  plaintiffs  in  the  various  cases. 
Thus,  it  is  impossible  to  generalize  about  the  results  in  the 
cases  cited  above,  although  the  facts  of  the  cases  obviously  are 
similar. 
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The  scope  of  future  comparable  worth  suits  was  enlarged 
by  the  Ninth  Circuit's  1983  decision  in  Bartlett  v.  Berlitz 
School  of  Languages  of  America.  35/   In  Berlitz,  the  Court  of 
Appeals  held  that  plaintiffs  in  one  establishment  may  use 
evidence  of  wage  rates  in  an  employer's  separate  and  different 
establishments  to  prove  pay  discrimination  under  Title  VII. 
The  court  stressed  that  Title  VII  covers  a  much  wider  range  of 
sex-based  wage  discrimination  cases  than  that  covered  by  the 
Equal  Pay  Act.   Under  the  EPA,  a  plaintiff  is  restricted  to 
evidence  which  would  compare  wages  only  in  the  establishment 
in  which  she  is  employed.   The  opinion  is  illustrative  of  what 
clearly  will  be  a  growing  trend  towards  courts  ignoring  the 
proof  limitations  of  the  Equal  Pay  Act  when  deciding  Title  VII 
wage  discrimination  cases.   It  appears  likely  that,  as  the  law 
in  this  area  develops,   cases  under  Title  VII  will  be  analyzed 
as  any  other  Title  VII  cases  would  be  analyzed  (in  terms  of 
theories  of  liability,  burdens  of  proof,  defenses,  etc.)  rather 
than  as  variants  of  Equal  Pay  Act  cases , 

Creating  a  legal  basis  for  comparable  worth  by 
litigating  individual  cases  is  likely  to  be  slow  and  unpredictable. 
To  date,  no  circuit  court  has  upheld  a  wage  discrimination 
suit  which  did  not  involve  allegations  of  intentional  "discrimination. 
In  the  future,  plaintiffs'  success  will  depend,  as  in  Briggs, 
on  their  demonstrating  that  the  jobs  being  compared,  while  not 
the  same,  require  similar  skill,  effort,  educational  attainment 
or  responsibility  and  working  conditions. 


35/   698  F.2d  1003  (9th  Cir.  1983) 
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VI.   The  Role  of  Government 

The  other,  more  definitive  means  of  creating  a 
comparable  worth  theory  of  discrimination  would  be  action  by 
the  federal  government,  either  in  the  form  of  EEOC  Guidelines 
or  legislation  to  amend  Title  VII  and/or  the  Equal  Pay  Act. 
The  EEOC  has  demonstrated  little  or  no  inclination  to  issue 
guidelines  on  comparable  worth.   Indeed,  its  position  as  expressed 
at  the  Congressional  hearings  was  that  the  Commission  should 
not  become  involved  in  litigating  class-based  comparable  worth 
suits  because  of  the  tremendous  expense  of  such  litigation. 

The  role  of  guidelines  in  this  area  has  never  been 
fully  considered.   Consistent  with  a  focus  on  voluntary  efforts 
to  comply  with  employment  discrimination  laws,  however,  the 
government  often  promulgates  guidelines  designed  to  enable 
employers  to  make  critical  assessments  regarding  their  relative 
vulnerability  as  lawsuit  targets.   Under  such  guidelines,  these 
assessments  are  designed  to  form  the  basis  on  which  employers 
might  initiate  voluntarily  such  actions  as  are  deemed  necessary 
to  remedy  any  perceived  shortcomings  without  subjecting  themselves 
to  expensive  and  protracted  administrative  or  judicial  enforce- 
ment proceedings.  36/   Because  of  the  complexity  of  the  question 
or  the  political  climate  in  which  it  has  emerged,  the  government 
has  apparently  abandoned  all  notions  of  endeavoring  to  define 
through  administrative  guidance  the  parameters  of  the  comparable 
worth  issue. 


36/   Among  such  guidelines  were  the  Uniform  Guidelines  on 
Employee  Selection  Procedures,  29  C.F.R.  1607  and  the  Guide- 
lines on  Voluntary  Affiinnative  Action,  29  C.F.R.  1608. 
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Comparable  worth  thus  remains  a  compensation  issue 
which  is  likely  to  have  a  much  more  significant  impact  on 
employers  in  the  future  than  it  has  at  present.   In  the  next 
few  years  the  social  implications  of  comparable  worth  will 
be  explored  in  greater  depth,  and  its  legal  status  will 
probably  be  better  defined,  at  least  through  case  law  develop- 
ments if  not  through  legislative  changes. 

VII.   Summary  and  a  New  Frontier  —  AFSCME  v.  State  of  Washington 

A.  The  Issue 

In  AFSCME,  et  al.  v.  State  of  Washington,  et  al.,  the 
Federal  District  Court  for  Western  Washington  ruled  recently 
that  by  failing  to  implement  a  study  showing  that  women  employees 
were  paid  less  than  their  "job  evaluated"  worth,  the  State 
violated  Title  VII 's  bar  against  sex  based  compensation  dis- 
crimination.  If  allowed  to  stand,  this  decision  could  impose 
liability  for  back  pay  and  prospective  payroll  adjustments 
in  excess  of  $500  million  over  the  next  three  years.   The  State 
has  formally  noted  its  intention  to  appeal. 

B.  Background 

The  issue  of  pay  equity  has  emerged  as  the  preeminent 
objective  of  the  women's  movement.   In  response,  it  should  be 
said  that  no  responsible  employer  would  seek  to  establish  pay 
inequities  for  women.   In  a  word,  however,  pay  equity  or 
"comparable  worth"  has  become  a  shorthand  expression  for  de- 
scribing the  macro-economic  statistic  that  finds  full-time  working 
women  earning  less  than  men.   The  part  played  by  individual 
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employers  in  the  creation  and  perpetuation  of  this  gap  is  not 
only  not  well  understood,  it  has  rarely  been  the  subject  of 
scientific  examination.   A  variety  of  factors,  which  occxir  for 
many  reasons,  account  for  the  gap  and  wage  differences.   The 
diverse  explanations  cited  by  experts  include  the  fact  that 
(1)  women  were  late  entrants  into  the  labor  market  and  have 
less  seniority;  (2)  they  possess  fewer,  different  and  less 
marketable  job  skills;  (3)  they  simply  did  not  seek  jobs  with 
certain  characteristics;  and  (4)  compared  with  men,  they  were 
not  as  fully  represented  by  unions.   Also,  it  has  been  established 
that  pay  differentials  result  even  in  the  absence  of  job 
segregation,  where  women  choose  to  work  only  in  certain  jobs 
or  where  sex  is  shown  to  be  a  bona  fide  occupational  qualification 
for  a  particulcir  job. 

Most  significantly,  when  seeking  to  apply  "comparable 
worth"  to  a  case  alleging  pay  discrimination  against  an  indi- 
vidual employer,  the  concept  ignores  the  market  (or  rejects 
it) .   Accepted  instead  is  wage-setting  predicated  exclusively 
on  formulas  which  endeavor  to  determine  the  precise  value  of 
women  dominating  one  category  of  occupation  in  comparison  with 
a  different  category  occupied  mainly  by  men. 

Legally  speaking,  with  the  AFSCME  case,  this  issue 
has  taken  on  new  meaning  in  the  aftermath  of  County  of  Washington 
V.  Gunther ,  452  U.S.  161  (1981).   In  the  Gunther  case,  the 
Supreme  Court  ruled  that  persons  bringing  sex  based  wage 
discrimination  claims  under  Title  VII  of  the  Civil  Rights  Act 
of  1964  are  not  required  to  satisfy  the  equal  work  standard 
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of  the  Equal  Pay  Act.   Until  Gunther,  it  was  urged,  and  several 
lower  courts  agreed,  that  Congress  in  effect  limited  sex  based 
wage  discrimination  claims  under  Title  VII  to  Equal  Pay  Act 
cases.   In  other  words,  liability  based  on  wage  discrimination 
could  occur  only  when  women  were  paid  less  for  performing  jobs 
which  were  identical  or  substantially  equal  to  jobs  performed 
by  men.   It  was  believed  by  many  that  there  was  no  jurisdiction 
to  investigate  charges  alleging  discrimination  in  wages  between 
jobs  which  were  not  substantially  similar. 

In  sum,  the  "comparable  worth"  issue  is  the  only 
"state  of  the  art"  issue  which  remains  to  be  defined  under 
Title  VII  cind  the  AFSCME  opinion  for  the  first  time  expresses 
a  clear  cut  policy  which,  unless  overturned,  provides  an  enormous 
dilemma  for  all  employers.  Pure   "comparable  worth"  might  best 
be  described  as  a  system  or  scheme  which  provides  that  all  wage 
relationships  in  a  given  establishment  or  work  force  reflect 
the  relative  values  of  jobs  to  the  employer  (or,  to  society) . 
Thus,  on  a  rating  scale  of  100,  a  job  valued  at  60  would  command 
twice  as  much  as  a  job  valued  at  30. 

District  Court  Judge  Jack  Tanner,  in  the  AFSCME 
case  has  concluded  that  the  State  of  Washington  violated 
Title  VII  by  paying  women  encumbered  job  classifications  less 
than  classifications  dominated  by  men  where  the  male  categories, 
as  determined  by  a  job  evaluator,  were  rated  as -of- only 
comparaible  or  even  lower  (and  not  greater)  value.   The  ruling 
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is  not  based  on  the  premise  that  women  are  relegated  to  certain 
jobs  because  of  sex  discrimination.   Nor  does  it  fault  the 
employer  for  manipulating  a  job  evaluation  scheme  in  a  way  that 
affects  women  adversely.   Instead,  this  holding  asserts  that 
pay  in  certain  jobs  is  low  only  because  the  jobs  are  occupied 
mostly  by  women  and  that  the  real  value  of  the  job,  as  assessed 
by  a  consultant,  is  the  same  as  or  exceeds  that  of  different 
jobs  occupied  by  men.   Critically,  the  employer  was  not  allowed 
to  defend  or  justify  its  wage  structure  "disparities"  on  the 
basis  of  market  factors  which  accounted  for  differences.   Nor 
was  the  employer  otherwise  permitted  to  show  that  certain  wage 
"disparities"  were  attributed  to  reasons  unrelated  to  sex. 

C.    Facts 

Beginning  in  1974,  apparently  out  of  concern  that 
wages  paid  to  women  were  "disparately"  low,  the  State  of  Wash- 
ington retained  a  job  evaluation  consultant  to  help  a  committee 
decide  what  level  of  pay  scale  to  recommend  for  State  employees. 
The  consultant's  report  concluded  that: 

***  based  on  the  measured  job  content  of  the 

121  classifications  evaluated  ***  the  tendency 

is  for  women's  classes  to  be  paid  less  than 

men's  classes,  for  comparable  job  worth  ***. 

Overall,  considering  both  systems  together, 

the  disparity  is  approximately  20  percent. 
(Emphasis  added.) 

In  approaching  its  task,  the  committee  had  assigned 

points  to  the  various  job  classifications  examined  on  the  basis 

of  "knowledge,"  "skills,"  "mental  demands,"  "accountability," 

and  "working  conditions . "   The  evaluation  indicated  that  a 

registered  nurse  should  be  awarded  57  3  points,  the  greatest 
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value  assigned  any  job  in  the  study.   By  comparison,  a  computer 
amalyst  received  426  points.   However,  according  to  the  uncon- 
tested testimony  of  the  employer's  expert  labor  economist,  the 
market  dictated  that  in  order  to  attract  applicants ,  computer 
analysts  must  be  paid  over  50%  more  than  the  earnings  of 
registered  nurses.  Across  the  board,  according  to  the  expert, 
the  market  differed  sxibstantially  from  the  jobs  that  were 
evaluated : 

I 

*  Electricians ,  paid  much  more  than  secre- 
taries ,  were  rated  the  same  for  "knowledge" 
cmd  "skills"  and  "mental  demands"  and  re- 
ceived 5  points  less  for  "accountability;" 

*  Truck  drivers  obtained  fewer  points  than 
retail  clerks  but  the  market  dictated  that 
they  be  paid  over  30%  more; 

*  Clerical  supervisors  were  rated  higher  than 
chemists,  but  the  market  paid  chemists  over 
40%  more. 

Point -wise,  truck  drivers  were  rated  below  telephone  operators, 
yet  the  market  dictated  a  30%  higher  wage.   By  analogy,  if  a 
private  company  were  to  lower  the  pay  of  delivery  truck  drivers 
to  reflect  the  "evaluated"  worth  of  the  job,  it  would  find  it 
difficult  if  not  impossible  to  recruit  drivers.   On  the  other 
hand,  if  the  employer  were  required  to  increase  pay  for  tele- 
phone operators  who  take  orders  for  delivery,  it  undoubtedly 
would  have  to  raise  prices.   The  ramifications  of  this  artificial 
formula  could  include  both  a  curtailed  consumer  demand  for  the 
product  and  a  diminished  need  for  telephone  order  takers. 
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D_    Comparative  Job  Evaluation;   A  Key  Factor 

In  assigning  liability,  the  Court  relied  exclusively 
on  the  use  of  job  evaluation  based  upon  point  factor  analysis 
and  refused  to  permit  evidence  challenging  the  premises  or  the 
conclusions  of  the  particular  evaluation  study.   At  the  heart 
of  this  case,  therefore,  is  an  employer's  endeavor  to  identify 
pay  disparities  on  its  own  by  engaging  a  contractor  who  offers 
a  particular  approach  to  job  evaluation.   From  the  opinion  it 
is  clear  that  there  was  little  understanding  of  the  essential 
purposes  of  this  kind  of  workplace  tool  and  its  role  in  wage 
system  construction. 

Job  evaluation  is  a  common  workplace  practice  engaged 
in  by  employers  often  in  cooperation  with  unions  to  help 
rationalize  a  particular  wage-  structure .   Indeed  there  are 
many  reasons  to  resort  to  such  a  tool.   Never,  however;  are 
internal  point  factor  results  alone  used  in  determining  pay 
rates.   Traditionally,  it  has  been  the  market  through  the 
operation  of  the  supply  cind  demand  of  labor  which  has  determined 
the  minimvim  pay  required  to  attract  workers  with  particular 
entry  level  skills. 

Up  to  now,  no  court  has  resorted  to  a  particular 
job  evaluation  scheme  as  providing  a  legal  basis  for  imposing 
sex  based  wage  discrimination  liability.   As  noted  earlier, 
male-female  wage  disparities  may  result  from  a  variety  of 
factors  and  no  independent  contractor  to  date  has  demonstrated 
a  method  of  evaluating  jobs  which  identifies  the  precise 
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extent  to  which  the  pay  of  a  group  of  workers  in  a  particular 
workplace  has  been  undervalued  and  underpaid  because  of  sex 
based  discrimination  made  unlawful  pursuant  to  Title  VII. 
This  is  the  issue  presented  by  the  AFSCME  ruling.   If  allowed 
to  stand,  its  ramifications  extend  to  all  private  as  well  as 
public  employers  whose  workplaces  are  open  to  the  scrutiny  of 
a  job  evaluator  in  search  of  pay  "disparities. " 

E.    Basis  For  An  Appeal 

Before  the  Ninth  Circuit  Court  of  Appeals,  the  State 
undoubtedly  will  assert  several  reasons  justifying  a  reversal 
of  this  ruling. 

Most  compelling  of  all  is  the  notion  that  an  internal 
job  evaluation  study  undertaken  voluntarily  by  an  employer  can 
provide  the  sole  basis  of  legal  liability  for  sgx  discrimination 
under  Title  VII.   This  holding  in  denying  evidence  of  market 
justifications  represents  a  departure  from  the  holding  of  all 
other  courts  in  wage  discrimination  cases  brought  under  Title  VII. 
The  typical  judicial  reaction  is  exhibited  in  Briggs  v.  City 
of  Madison,  536  F.  Supp.  535  (W.D.  Wis.  1982)  where  the  Court 
observed  (at  p. 447): 

Nothing  in  the  Act  indicates  that  the  em- 
ployer's liability  extends  to  conditions  of 
the  workplace  which  it  did  not  create. 
Nothing  indicates  that  it  is  improper  for  an 
employer  to  pay  the  wage  rates  necessary  to 
compete  in  the  marketplace  for  qualified  job 
applicants. 

Before  AFSCME,  no  court  had  yielded  to  an  independent  contrac- 
tor the  legal  question  of  finding  and  concluding  the  existence 
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of  unlawful  sex  discrimination.   Nor  in  any  wage  case  has  an 
employer  been  forced  to  ignore  the  market  in  favor  of  internal 
value  factor  studies  or  been  precluded  from  using  the  market 
as  a  legitimate  method  of  explaining  wage  differences. 

Finally,  the  implications  of  this  case,  I  am  told, 
pose  a  major  dilemma  to  all  employers  and  raise  issues  of 
transcendent  importance  which  have  never  before  been  addressed 
by  the  courts  or  by  the  Congress.   Among  them  are  these: 

(1)  When  considering  the  Equal  Pay  Act,  Congress 
expressly  rejected  imposing  a  "comparadale  worth" 
standard.   Amendments  were  defeated  in  both  houses. 
Last  year  Senator  Kennedy,  in  advocating  the 
issue  of  pay  equity  suggested  that  to  accommodate 
the  issue  required  an  amendment  to  the  Equal  Pay  Act. 

(2)  In  the  Gunther  case,  the  Supreme  Court  majority 
expressly  disavowed  the  notion  that  the  Coiort's 
ruling  involved  the  "comparable  worth"  issue. 

(3)  What  are  the  economic  and  social  consequences 
of  adopting  a  comparable  worth  standard  for 
wage  setting? 

(4)  Is  it  really  feasible  to  produce  a  non-discrim- 
inatory formula  through  internal  job  evaluation 
that  will  allow  meaningful  and  binding  compari- 
sons of  every  job  to  every  other  job?  The  National 
Academy  of  Sciences  suggested  that  while  this  may 
be  possible,  no  such  formula  currently  exists. 

(5)  Was  the  formula  involved  in  the  AFSCME  case 
capable  of  identifying  unlawful  sex  discrimination? 

(6)  If  a  formula  can  be  produced  (or  if  it  exists  in 
AFSCME)  is  it  fair  now  or  economically  sound  to 
penalize  specific  employers  who  simply  follow 
marketplace  dictates  and  do  not  intentionally 
discriminate  themselves? 
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Mr.  Leach.  It  would  appear  from  the  cases  thus  far  that  against 
the  backdrop  of  so-called  comparable  worth  allegations  courts  are 
beginning  to  assess  specific  aspects  of  employment  systems  not  pre- 
viously scrutinized. 

In  the  absence  of  clear  guidance,  the  Gunther  holding  has  left 
many  employers  concerned  and  perhaps  legally  liable  on  the  wage 
discrimination  issue.  Most  concerned  of  all  are  employers  having 
sex-concentrated  job  lines  where  women  are  paid  less  than  men. 
Were  such  patterns  by  themselves  found  legally  offensive,  and  no 
court  has  so  ruled  thus  far,  then  virtually  impossible  questions 
would  arise  for  employers. 

But  up  to  now  employers  have  learned  from  the  existing  title  VII 
cases  that  the  burden  of  proof  invariably  requires  more  than  the 
question  of  demonstrating  lower  pay.  It  includes  establishing  addi- 
tionally that  the  offending  employer  has  engaged  in  a  specific  sex- 
based  practice  which  has  led  inextricably  and  often  overtly  to 
lower  wages  for  women  employees. 

Hence,  in  specific  cases  the  offending  sex-based  practice  has  in- 
cluded the  following  types  of  employment  decisions,  and  I  would 
characterize  these  as  generally  the  patterns  that  have  emerged  in 
these  cases  that  have  been  reported  following  the  Gunther  decision. 

For  example,  differential  application  of  wage-setting  or  value-set- 
ting devices,  applying  the  full  value  of  points  in  a  point-factor  anal- 
ysis to  male  worker  jobs  and  ignoring  the  system  to  peg  women's 
wages  at  lower  scale. 

Deliberately  classifying  women  differently  or  assigning  them  to 
different  jobs  than  men  and  paying  them  less  for  similar  work.  The 
women  are  clericals;  the  men  craft  workers;  the  work  is  similar. 

Using  a  major  metropolitan  market  as  a  reference  point  for 
maintenance  workers  for  pay  and  a  local  market  for  clericals. 

Using  market  benchmarks  for  male-dominated  jobs  and  then  peg- 
ging women-occupied  jobs  to  the  male-established  wage  rate. 

Finally,  refusing  women  opportunities  for  departmental  trans- 
fers, on-the-job  training  and  closing  off  similar  avenues  of  pay  ad- 
vancement. 

The  Congress,  the  Supreme  Court,  and  the  Government  have  so 
far  failed  to  address  fully  the  complicated  relationships  between 
these  and  other  specific  employment  practices,  as  revealed  by  these 
existing  cases,  and  their  impact  on  wage  differentials. 

The  terms"comparable  worth"  and  "pay  equity,"  while  emerging 
from  time  to  time  in  the  context  of  these  lower  court  cases,  are  as 
yet  wholly  undefined  and  too  simplistically  cloud  over  these  impor- 
tant dynamics,  I  think.  These  are  not  terms  of  art  which  up  to  now 
at  least  have  acquired  a  legal  definition. 

As  a  Government  official,  I  took  the  position  that  title  VII 
banned  wage  discrimination.  I  encouraged  the  development  of  ex- 
pertise to  examine  charges  when  they  involved  such  complex  work- 
place issues  as  the  use  and  application  of  job  evaluation  systems.  I 
called  for  the  National  Academy  of  Sciences  study  in  1977  which 
was  commenced,  in  part,  because  EEOC  simply  lacked  the  investi- 
gative capability  to  pursue  complex  claims  of  wage  discrimination. 

You  will  recall  that  EEOC  did  not  acquire  jurisdiction  to  investi- 
gate alleged  Equal  Pay  Act  violations  until  2  years  later  in  1979.  I 
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also  stressed  to  employers  the  importance  of  voluntary  actions  as 
an  alternative  preferable  to  court  enforcement. 

In  seeking  to  accommodate  voluntary  actions  on  this  issue,  how- 
ever, there  was— and  I  think  there  remains— almost  no  legal  guid- 
ance. I  think,  too,  that  little  direction  may  be  taken  by  employers 
from  the  recent  opinion  of  Judge  Jack  Tanner  in  AFSCME  v.  the 
State  of  Washington. 

In  the  AFSCME  case,  the  court  concluded  that  the  State  of 
Washington  violated  title  VII  by  paying  women-encumbered  job 
categories  less  than  categories  dominated  by  men  where  a  job  eval- 
uation consultant  rated  them  of  equal  or  of  greater  value.  The 
ruling  is  not  based  on  the  premise  that  women  are  relegated  to  cer- 
tain jobs  and  paid  less  because  of  sex  discrimination;  nor  does  it 
fault  the  employer  for  manipulating  a  job  evaluation  scheme  in  a 
way  that  affects  women  adversely  wage  wise. 

Instead,  this  holding  upholds  a  pure  comparable  worth  assertion 
that  pay  in  certain  jobs  is  low  only  because  the  jobs  are  occupied 
mostly  by  women  and  that  the  real  value  of  the  job,  as  assessed  by 
a  consultant,  is  the  same  as  or  exceeds  that  of  a  different  job  occu- 
pied by  men. 

The  court  ruled  that  failure  to  implement  the  recommendations 
of  the  job  evaluator's  study  constituted  a  violation  of  title  VII. 

I  question  here  whether  this  case  could  not  have  been  more  aptly 
tried  under  a  breach  of  implied  contract  theory  rather  than  as  a 
sex  discrimination  case  brought  under  title  VII.  Critically,  the  em- 
ployer was  not  allowed  to  defend  or  justify  the  disparities  in  its 
wage  structure  on  the  basis  of  market  factors  which  accounted  for 
differences  when  it  came  to  different  jobs.  Nor  was  the  employer 
otherwise  permitted  to  show  that  certain  wage  disparities  were  at- 
tributed to  reasons  unrelated  to  sex  or  that  the  particular  consult- 
ant's conclusions  were  predicated  on  irrelevant  or  unscientific 
premises.  Nor  was  Judge  Tanner  relying  on  the  Supreme  Court's 
Gunther  decision  for  in  writing  for  the  majority  there,  Justice 
Brennan  specifically  pointed  out: 

Respondent's  claim  is  not  based  on  the  controversial  concept  of  comparable  worth 
under  which  plaintiffs  might  claim  increased  compensation  on  the  basis  of  the  com- 
parison of  the  intrinsic  worth  or  difficulty  of  their  jobs  with  that  of  other  jobs  in  the 
same  organization  or  community. 

In  sum,  until  the  AFSCME  decision,  courts  have  been  consistent- 
ly reluctant  to  rely  on  notions  of  value  or  worth  as  a  means  of 
proving  wage  discrimination  under  title  VII.  This  reluctance  is  per- 
haps for  good  reason,  given  the  complexity  of  the  issue  and  particu- 
larly because  wage  setting  involves  a  process  generally  tied  to  a 
market  over  which  no  single  employer  has  exerted  much  influence. 
So,  assummg  that  historically  wage  discrimination  has  become  em- 
bedded throughout  such  a  market,  it  would  be  most  difficult  to 
assign  liability  for  that  discrimination  to  any  single  employer. 

Our  judicial  system  is  based  on  concepts  of  fault  or  culpability, 
and  this  is  perhaps  the  most  troublesome  aspect  of  the  issue.  When 
It  comes  to  an  individual  employer,  by  what  yardstick  is  pay  equity 
or  comparable  worth  to  be  identified?  How  is  it  to  be  measured? 
How  IS  it  to  be  remedied? 

Putting  aside  the  faith  in  job  evaluation  exhibited  by  the  district 
court  in  the  AFSCME  case,  the  vendors  of  these  services— and 
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there  are  many — do  not  claim  a  scientific  predicate  for  their  vari- 
ous approaches.  As  far  as  I  know,  no  system  is  sold  or  bought  as  a 
means  of  calculating  a  particular  measure  of  unlawful  sex  discrimi- 
nation. At  most,  a  job  evaluation  strategy,  far  from  proving  unlaw- 
ful sex  discrimination,  provides  no  more  than  a  systematic  way  of 
trying  to  rationalize  job  and  wage  relationships. 

Furthermore,  there  are  no  uniform  professional  standards  appli- 
cable. This  is  in  sharp  contrast  to  the  uniform  criteria  used  in  as- 
sessing strategies  designed  by  behavioral  psychologists  for  the  se- 
lection of  the  most  qualified  employees.  These  workplace  standards 
were  promulgated  by  the  American  Psychological  Association. 
Courts,  including  the  Supreme  Court,  have  embraced  them  as  ap- 
plicable under  title  VII.  No  similar  professional  standards  or  judi- 
cial imprimatur  relate  to  the  work  of  job  evaluation  consultants. 

That  is  not  to  say  that  the  disparities  in  pay,  as  revealed  in  the 
AFSCME  case,  are  an  aberration  or  do  not  confirm  a  labor  market 
wage  gap  long  recognized  and  often  the  subject  of  examination  by 
experts.  It  is  there,  and  no  one  is  more  sensitive  to  it,  Mr.  Chair- 
man, than  am  I.  This  macroeconomic  view  of  comparable  worth  or 
pay  equity  emerged  clearly  during  the  EEOC  hearings  on  wage  dis- 
crimination conducted  in  April  1980.  The  hearings  were  initially 
designed  to  explore  the  dual  issues  of  wage  discrimination  and  oc- 
cupational segregation  in  order  to  identify  linkages.  But  this 
proved  too  superficial  an  approach.  The  hearings  took  on  a  broader 
scope.  It  became  clear  that  wage  differences  occur  in  the  market 
for  many  reasons,  and,  in  addition  to  historical  sex  discrimination, 
experts  cited  such  diverse  explanations  as  the  fact  that  women 
were  late  entrants  into  the  labor  market,  they  had  less  seniority. 

Second,  they  possessed  fewer,  different,  and  less  marketable  job 
skills. 

Third,  they  simply  did  not  seek  jobs  with  certain  characteristics. 

Fourth,  compared  with  men,  they  were  not  as  fully  represented 
by  unions. 

Also,  it  was  learned  that  pay  differentials  result  even  in  the  ab- 
sence of  job  segregation,  where  women  choose  to  work  only  in  cer- 
tain jobs  or  where  sex  is  shown  to  be  a  bona  fide  occupational  qual- 
ification. 

Of  limited  guidance  to  employers  is  the  final  report  of  the  Na- 
tional Academy  of  Sciences,  entitled  "Women,  Work,  Wages;  Equal 
Pay  for  Jobs  of  Equal  Value,"  which,  after  4  years  in  progress,  was 
furnished  to  the  Government  in  the  autumn  of  1981. 

In  addition  to  examining  the  wage  gap,  the  report  notes  the  im- 
portance of  internal  markets  in  the  individual  workplace  and  the 
relative  absence  of  wage  analogs  in  external  markets. 

Of  additional  interest  to  employers  in  this  report  and  perhaps  to 
this  committee  is  the  analysis — again,  criticism — of  current  job 
evaluation  schemes. 

Finally,  in  the  developing  case  law  the  common  thread  in  prov- 
ing unlawful  discrimination  for  cases  involving  job  segregation  and 
lower  wage  rates  for  women,  has  been  that  a  specific  employment 
practice  was  identified  as  the  precipitating  wage  depression  factor. 
In  each  case,  that  factor  or  practice  was  fully  within  the  control  of 
the  employer,  whether  it  related  to  how  employees  were  classified 
or  how  they  were  assigned  a  job  initially  or  whether  a  market  ref- 
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erence  was  manipulated  some  way  to  accommodate  a  sterotype 
based  on  sex  or  indeed  whether  a  point  factor  analysis  evaluation 
system  was  applied  differently  because  of  gender. 

The  cases  pinpointed  a  specific  unlawful  practice  which  triggered 
the  ultimate  disparity  in  pay.  The  Gunther  opinion  told  us  that 
such  discriminatory  pay  practices  were  unlawful,  whether  women 
occupied  the  same  job,  as  under  the  Equal  Pay  Act,  or  whether 
women  occupied  a  job  dissimilar  to  one  held  by  higher  paid  males. 
By  enforcing  the  value  judgments  of  a  consultant,  the  opinion  in 
AFSCME  takes  the  developing  case  law  one  further  step. 

Many  employers — and  I  think  all  with  whom  I  deal — welcome 
this  dialog  in  the  hope  that  at  the  very  least  more  clarity  will 
emerge. 

With  this  last  step,  however — the  AFSCME  step — comes  the 
notion  that  internal  job  evaluation  can,  by  itself,  provide  the  sole 
basis  of  proof  of  liability  for  wage  discrimination  under  title  VII. 
This  ruling,  in  denying  other  evidence,  including  evidence  of 
market  justification  for  different  jobs,  represents  a  departure  from 
the  holding  of  the  other  courts. 

I  think  the  typical  judicial  reaction  is  instead  exhibited  in  the 
case  called  Briggs  against  the  city  of  Madison  where  the  court  said: 

Nothing  in  the  act— title  VII— indicates  that  the  employer's  liability  extends  to 
conditions  of  the  workplace  which  it  did  not  create.  Nothing  indicates  that  it  is  im- 
proper for  an  employer  to  pay  wage  rates  necessary  to  compete  in  the  marketplace 
for  qualified  job  applicants. 

In  conclusion,  I  suppose  is  the  ultimate  employer  perspective. 
The  implications  here  raise  issues  of  transcendent  importance 
which  have  yet  to  be  addressed  by  the  courts  and  by  the  Congress 
and  among  them  are  these. 

When  considering  the  Equal  Pay  Act,  Congress  expressly  rejected 
imposing  a  comparable  worth  standard.  Amendments  were  defeat- 
ed in  both  Houses.  Last  year.  Senator  Kennedy,  in  advocating  the 
issue  of  pay  equity  before  the  hearings  that  were  talked  about  ear- 
lier today,  suggested  that  to  accommodate  the  issue  required  a  com- 
parable worth  amendment  to  the  Equal  Pay  Act. 

In  the  Gunther  case,  the  Supreme  Court  majority  expressly  dis- 
avowed the  notion  that  the  court's  ruling  involved  the  comparable 
worth  issue. 

More  fundamentally,  what  are  the  economic  and  social  conse- 
quences of  adopting  a  comparable  worth  standard  for  wage  setting? 
More  precisely,  is  it  really  feasible  to  produce  a  nondiscriminatory 
formula  through  internal  job  evaluation  that  will  allow  meaningful 
and  binding  comparisons  of  every  job  to  every  other  job? 

The  National  Academy  of  Sciences  suggested  that  while  this  may 
be  possible,  no  such  formula  currently  exists. 

Was  the  formula  involved  in  AFSCME  capable  of  identifying  un- 
lawful sex  discrimination? 

Last,  if  a  formula  can  be  produced  or  if  it  exists,  is  it  fair  now  to 
penalize  specific  employers  who  simply  follow  marketplace  dictates 
and  are  not  themselves  at  fault? 

That  concludes  my  summary,  Mr.  Chairman 

Mr.  Frank.  Thank  you,  Mr.  Leach. 
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Our  primary  concern  here  is  the  EEOC.  At  page  24  of  your  sub- 
mitted written  statement,  you  say:  "The  EEOC  has  demonstrated 
little  or  no  inclination  to  issue  guidelines  on  comparable  worth." 

Mr.  Leach.  I  think  the  record  speaks  for  itself,  Mr.  Chairman. 

Mr.  Frank.  When  you  were  there,  you  had  at  least  begun  to  deal 
with  the  issue.  Do  you  understand  why  they  have  kind  of  stopped 
those  efforts? 

Mr.  Leach.  I  can't  speak  about  what  is  going  on  there  today,  but 
I  do  know  that  when  we  were  there,  we  did,  for  example,  call  for 
that  National  Academy  of  Sciences  study  because  we  thought  that 
the  whole  issue  needed  more  clarity  and  more  definition.  Certainly, 
EEOC  in  terms  of  its  investigative  capacity  needed  guidance, 
needed  an  august  body  like  the  National  Academy  of  Sciences  to 
look  at  some  of  the  workplace  tools  that  were  used  in  calculating 
wage  discrimination  or  possible  wage  discrimination. 

Also,  in  the  wake  of  the  Gunther  opinion,  I  think  we  instructed 
our  field  enforcers  with  respect  to  this  issue. 

Mr.  Frank.  Your  90-day  notice. 

Mr.  Leach.  Yes. 

Mr.  Frank.  Does  it  seem  to  you  that  the  spirit  of  that  has  been 
complied  with?  Would  you  have  expected,  when  you  issued  that, 
that  the  kind  of  charges  that  ultimately  went  before  Judge  Tanner 
would  in  fact  have  been  acted  on  by  EEOC? 

Mr.  Leach.  If  your  observation  is  that  these  charges  aren't  being 
investigated,  I  think  I  certainly  would  agree  with  you.  Whether  or 
not  ultimately  the  Tanner-endorsed  method  of  proving 

Mr.  Frank.You  issued  a  90-day  notice  in  which  you  said,  after 
Gunther,  that  we  ought  to  be  looking  at  these  kinds  of  charges. 

Frankly,  I  think  one  of  the  reasons  we  get  into  the  Tanner-type 
decisions  is  that  EEOC  has  refused  to  do  anything.  We  haven't 
gotten  any  kind  of  guidance  from  EEOC.  I  would  agree  that  simply 
having  these  go  to  the  Federal  district  courts  with  no  further  guid- 
ance from  the  lead  agency  with  its  administrative  expertise  is  not 
the  best  way  to  proceed.  I  think  that  everybody  would  prefer  that 
the  EEOC  do  something. 

Let  me  ask  you  this.  You  are  a  representative  of  employers. 
Would  employers  welcome  some  kind  of  guidelines  and  statements 
by  EEOC  in  this  area? 

Mr.  Leach.  I  think  they  would  welcome  any  clarity  from  any 
source,  whether  it  is  this  one,  whether  it  is  the  Government  agency 
involved,  whether  it  is  the  courtroom.  The  more  clarity  for  employ- 
ers to  voluntarily  comport  with  the  purpose  and  the  intent  of  title 
VII  of  the  Civil  Rights  Act,  the  better  off  they  realize  they  are. 

Mr.  Frank.  And  under  our  scheme,  it  is  the  EEOC  that  is  pri- 
marily charged  with  providing  that  guidance,  I  would  assume? 

Mr.  Leach.  Title  VII,  yes,  sir. 

Mr.  Frank.  I  stress  that  because  I  don't  think  this  is  simply  a 
case  of  a  lot  of  angry  workers  who  are  clamoring.  There  are  angry 
workers,  and  many  of  them  are  entitled  to  clamor,  but  we  also 
have  a  situation  here  where  the  failure  of  the  EEOC  to  carry  out 
its  responsibilities  isn't  helpful  for  the  employers  because  they  are 
acting  in  an  area  of  uncertainty,  and  you  raised  the  issue — and  this 
is  one  we  always  get  in  the  regulatory  thing — that  there  may  be 
employers  out  there  who  think  they  are  doing  what  the  law  re- 
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quires,  who  may  turn  out  not  to  have  been  in  compliance  with 
what  somebody  ultimately  says  the  law  is,  and  they  may  be  incur- 
ring a  backpay  liability  without  being  able  to  cope  with  it.  And  it  is 
the  EEOC's  responsibility  to  give  people  guidelines  so  that  they  can 
operate  in  a  reasonable  way,  and  they  just  are  not  doing  it. 

Mr.  Leach.  I  agree. 

Mr.  Frank.  Well,  I  thank  you.  I  just  wish  that  the  EEOC  had 
continued  what  you  had  begun.  Having  the  National  Academy  of 
Sciences  survey  and  issuing  the  90-day  notice  were  good  first  steps. 
But  3  years  later  it  is  an  unfortunate  failure  to  follow  through. 

Mr.  Leach.  It  is  true.  We  are  in  an  evolutionary  situation,  and  I 
think  the  more  information  the  Government  agency  responsible 
can  collect,  the  better  understood  the  problem  will  be,  and  the 
better  enforcement  activities  will  be,  as  well. 

Mr.  Frank.  I  would  have  hoped  that  we  were  in  an  evolutionary 
situation.  I  think  the  creationists  may  have  taken  over  the  EEOC. 
They  are  waiting  for  one  big  boom,  and  full  blown  in  7  days  they 
expect  this  thing  to  emerge.  That  is  not  the  way  they  are  supposed 
to  function,  but  it  seems  to  be  what  they  are  doing. 

Mr.  McKernan,  any  questions  for  this  witness? 

Mr.  McKernan.  No  questions. 

Mr.  Leach.  Thank  you,  Mr.  Chairman. 

Mr.  Frank.  Next,  we  will  hear  from  Winn  Newman  who  is  an 
attorney  who  is  representing  today  the  American  Federation  of 
State,  County,  and  Municipal  Employees.  Mr.  Newman  was  an  at- 
torney in  the  frequently  aforementioned  Washington  State  case. 

Mr.  Newman,  accompanying  you  is? 

Mr.  Newman.  Lisa  Newell  who  has  contributed  substantially  to 
my  written  statement. 

Mr.  Frank.  We  welcome  you  both. 

Mr.  Newman,  you  may  proceed. 

STATEMENT  OF  WINN  NEWMAN,  ATTORNEY,  REPRESENTING  THE 
AMERICAN  FEDERATION  OF  STATE,  COUNTY,  AND  MUNICIPAL 
EMPLOYEES,  AFL-CIO,  ACCOMPANIED  BY  LISA  NEWELL,  AT- 
TORNEY 

Mr.  Newman.  Mr.  Chairman,  I  am  pleased  to  be  here.  I  have 
submitted  a  longer  statement  which  I  request  be  included  in  the 
record. 

Mr.  Frank.  Without  objection,  so  ordered. 
[Mr.  Newman's  prepared  statement  follows:] 
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STATEMENT  OF  WINN  NEWMAN 
ON  BEHALF  OF 
AMERICAN  FEDERATION  OF  STATE,  COUNTY  AND  MUNICIPAL  EMPLOYEES' 

Introduction 

My  name  is  Winn  Newman.   I  am  an  attorney  in  private 
practice  specializing  in  employment  discrimination  law.   I  appear 
here  today  as  Special  Counsel  for  Minority  and  Women's  Rights  for 
the  American  Federation  of  State,  County  and  Municipal  Employees 
(AFSCME).   I  am  also  General  Counsel  for  the  Coalition  of  Labor 
Union  Women  and  Americans  for  Democratic  Action.   I  have 
previously  served  as  General  Counsel  for  AFSCME  and  the 
International  Union  of  Electrical,  Radio  and  Machine  Workers 
(lUE),  and  -  two  decades  ago  -  served  as  Assistant  Executive 
Director  of  EEOC. 

In  my  testimony  today  we  would  first  like  to  discuss  the 
leadership  role  of  AFSCME  in  the  fight  to  eliminate  wage 
discrimination. 

Second,  we  would  emphasize  that  existing  federal  laws  — 
Title  VII  of  the  Civil  Rights  Act  of  1964  and   Executive  Order  No. 
11246  -  expressly  prohibit  discrimination  in  compensation  on  the 
basis  of  sex.   Race  and  sex-based  wage  discrimination  are  both 
clearly  illegal. 

Third,  we  would  note  that  employers  admit  that  sex-based 
wage  discrimination  is  rampant  throughout  the  nation  but  for  the 
most  part  defend  the  maintenance  of  discriminatory  wage 
structures. 

Fourth,  we  will  discuss  the  failure  of  the  Equal  Employment 
Opportunity  Commission  and  other  executive  agencies  to  carry  out 
their  legal  and  statutory  obligation  to  enforce  the  laws  passed  by 
Congress. 
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Finally,  we  will  make  certain  recommendations  for  improved 
enforcement  of  our  laws  prohibiting  wage  discrimination  for  the 
consideration  of  this  committee. 
I.    AFSCME's  leadership  in  the  fight  to  eliminate  wage 

discrimination. 

AFSCME  has  truly  taken  the  lead  on  pay  equity.   The 
Washington  State  case  is  the  culmination  of  a  ten  year  struggle  to 
remedy  sex-based  wage  discrimination  in  public  employment.   This 
effort  began  in  1973  —  long  before  the  issue  had  attracted 
national  attention. 

It  was  at  the  urging  of  AFSCME  Council  28,  representing 
employees  in  State  service,  that  the  first  pay  equity  job 
evaluation  study  was  ordered  by  then  Governor  Evans.   When  that 
study  and  later  studies  showed  sex-based  wage  disparities,  the 
union  tried  repeatedly  to  get  the  legislature  to  appropriate  the 
money  necessary  to  correct  the  inequities.   After  the  Gunther 
decision  in  June  of  1981,  AFSCME  filed  EEOC  charges  and 
subsequently  a  lawsuit.   AFSCME  has  filed  EEOC  charges  against 
other  recalcitrant  employers  who  refuse  voluntarily  to  correct 
discriminatory  pay  practices. 

Obviously,  the  road  to  economic  justice  will  be  extremely 
long  for  AFSCME's  400,000  women  members  if  all  claims  must  wait 
for  the  courts  to  act.   Collective  bargaining  offers  the  best  hope 
for  prompt  correction  of  pay  discrimination.   In  the  absence  of 
litigation,  it  may  also  allow  employers  to  avoid  back  pay  and  to 
phase  in  the  equity  adjustments  over  several  years. 

Indeed,  thousands  of  AFSCME-represented  workers  in 
traditional  women's  jobs  have  already  received  substantial  pay 
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equity  adjustments  at  the  bargaining  table.   In  San  Jose, 
California,  Spokane,  Washington  and  the  State  of  Minnesota  pay 
equity  is  being  phased  in  to  correct  the  underpayment  of  women's 
jobs  identified  by  job  evaluation  studies.   In  St.  Paul,  Minnesota 
and  the  State  of  New  York,  AFSCME  and  the  employers  have  negotiated 
job  evaluation  studies.   Any  disparities  uncovered  will  be  dealt 
with  through  negotiations.   Without  doing  formal  studies,  AFSCME 
affiliates  in  New  York  City,  Los  Angeles  and  San  Mateo  County, 
California  have  negotiated  upgrades  for  female  dominated 
classifications  which  both  parties  have  agreed  are  underpaid. 

AFSCME  has  strongly  supported  state  and  local  legislative 
pay  equity  initiatives.   A  number  of  states  and  localities  now 
have  legislatively  mandated  pay  equity  studies  under  way  and  bills 
have  been  proposed  in  many  others  this  year. 

AFSCME  will  continue  its  efforts  at  the  bargaining  table  and 
in  the  courts  to  eliminate  wage  discrimination. 
Vigorous  enforcement  by  the  responsible  federal  agencies  is 
necessary,  however,  if  private  enforcement  is  to  be  credible  and 
wage  discrimination  is  to  be  eliminated. 

II.    The  Law 

A.  Sex-based  wage  discrimination  is  illegal  -  even  where 
the  jobs  are  totally  different.   This  concept  is  no  longer 
debatable. 

Title  VII  of  the  Civil  Rights  Act,  as  well  as  Executive 
Order  11246,  expressly  prohibit  an  employer  from  discriminating  in 
compensation. 
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Nearly  three  years  ago,  the  Supreme  Court  declared  that 
sex-based  wage  discrimination  is  illegal  even  if  the  jobs  being 
compared  are  entirely  different. ^  The  Supreme  Court  found  that 
if  a  differential  in  pay  results  in  whole  or  in  part  from  sex 
discrimination,  such  wage  differential  is  illegal  if  the  skill, 
effort  and  responsibility  of  the  different  "male"  and  "female" 
jobs  is  equal  o£  if  the  difference  in  skill,  effort  and 
responsibility  does  not  support  the  amount  of  the  differential.   A 
fair  reading  of  Gunther  and  of  the  Court's  refusal  to  review  the 
favorable  lUE  v.  Westinghouse  decision,  'a  companion  case  which 
was  pending  when  Gunther  was  being  considered  and  was  implicitly 
approved  by  the  Court,  is  that  the  Supreme  Court  held  that  sex- 
based  wage  discrimination  is  no  less  illegal  than  wage 
discrimination  based  on  race,  national  origin  or  religion. ^' 

These  Supreme  Court  decisions  banning  discrimination  in 
compensation  in  no  way  require  that  the  comparison  be  restricted 
to  similar  or  comparable  jobs,   in  lUE  v.  Westinghouse,  the  jobs 
being  compared  were  not  similar,  e.g.,  female  assembly 


1/  County  of  Washington  v.  Gunther,  101  S.Ct.  2242(1981). 

2/  631  F.2d  1094{3d  Cir.  1980),  cert. den.,  452  U.S.  967(1981) 

3/  "(The  Supreme)  Court. . .refer (s)  to  discrimination  on  the 

basis  of  race,  religion,  sex  or  national  origin  as  they  are 

equally  nefarious  and  equally  prohibited."  lUE  v. 

Westinghouse,  631  F.2d  1094,  1100(3d  Cir.  1980 )7~cert. den. 

u  ^v,"'f '  W.'      ^®®  ^■^^°  ^i^  Angeles  Department  of  Water  &  Power  v. 

?lT^i,?a^.?-^-  702,709(1978)71othi^-7riawTTnion^ 

A9R'n  ^^^/^n^i  ^P^o^  ^^^^^  ^  Washin^on.  33  FEP  Cases  808  at 
825  n.22  (W.D.Wash.  1983). 
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line  workers,  inspectors  and  quality  control  workers  were  compared 
with  male  janitors,  shipping  clerks,  manual  laborers  and  other 
dissimilar  jobs. 

Although  the  Supreme  Court  in  Gunther  made  clear  that  wage 

bias  is  illegal,  it  did  not  spell  out  the  kind  of  evidence  that 

4/ 
must  be  presented  in  other  cases.    The  recent  holding  in  AFSCME 

V.  State  of  Washington  showed  in  detail  the  kind  of  evidence  that 

would  generally  result  in  a  court  finding  of  discrimination.   The 

AFSCME  case  put  meat  on  the  Gunther  skeleton.   As  will  be  shown 

below,  the  evidence  relied  upon  by  the  AFSCME  court,  which 

resulted  in  a  finding  that  the  evidence  of  discrimination  in 

compensation  was  "overwhelming,"  is  typical  of  the  practices  of 

virtually  every  employer,  private  and  public,  including  the 

federal  government.   Such  evidence  included: 

"  Statistical  evidence  that  there  is  a  statistically 
significant  inverse  correlation  between  sex  and  salary. 
For  every  1%  increase  in  the  female  population  of  a 
classification  the  monthly  salary  decreased  by  $4.51 
for  jobs  that  the  employer  evaluated  to  be  worth  the 
same.   A  100%  female  job  is  paid,  on  average,  $5,400  a 
year  less  than  a  100%  male  job  of  equivalent  value. 
The  chances  of  such  a  relationship  occurring  by  chance 
is  less  than  1  in  10,000. 

**  Deliberate  occupational  segregation  on  the  basis  of 
sex.   The  employer  placed  classified  ads  in  the  "male 
only"  and  "female  only"  columns  until  the  newpapers 
stopped  accepting  such  ads  because  it  violated  Title 
VII.   The  employer  also  used  classification 
specifications  which  indicated  a  preference  for  male  or 
female  employees. 

°  Disparities  in  wages  between  closely  related  but 
segregated  jobs  such  as  Barber  and  Beautician, 
Institution  Counselor  and  Classification  Counselor, 
House  Parent  and  Group  Life  Counselor,  and  Duplicating 


y  This  is  standard  practice  for  the  Court,  which  usually 
restricts  its  rulings  to  the  facts  of  a  particular  case. 
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Service  Supervisor  and  Data  Processing  Supervisor.   The 
predominantly  male  jobs  in  each  set  were  consistently 
paid  more  than  the  predominantly  female  jobs  requiring 
similar  duties. 

°  Disparities  in  salaries  between  predominantly  male  and 
predominantly  female  entry  level  jobs  which  require  the  same 
qualifications.   Predominantly  male  entry  level  jobs 
requiring  no  high  school  were  paid  an  average  of  10%  more 
than  predominantly  female  entry  level  jobs  requiring  no  high 
school.   Predominantly  male  entry  level  jobs  requiring  a 
high  school  degree  are  paid  an  average  of  22%  more  than 
predominantly  female  entry  level  jobs  requiring  high  school. 
Predominantly  male  entry  level  jobs  requiring  one  year  of 
business  school  are  paid  an  average  of  19%  more  than 
predominantly  female  entry  level  jobs  requiring  one  year  of 
college.   Predominantly  male  entry  level  jobs  requiring  two 
years  of  college  are  paid  an  average  of  13%  more  than 
predominantly  female  entry  level  jobs. 

"   A  series  of  job  evaluation  studies  performed  by  the  state 
which  show  a  20%  disparity  between  predominantly  male  and 
predominantly  female  jobs  which  require  an  equivalent 
composite  of  skill,  effort,  responsibility  and  working 
conditions.   The  disparity  increased  by  1983.   The  state 
updated  the  studies  but  took  no  action  to  correct  the 
discrimination.  On  the  eve  of  trial,  the  state  passed  a 
bill  calling  for  a  10  year  phase-in  of  comparable  worth. 
The  judge  did  not  make  an  independent  determination  of  job 
worth. 

"  Admissions  by  top  officials  of  discriminatory  practices. 
Successive  Governors  admitted  that  the  job  evaluation  studies 
performed  by  the  state  showed  discrimination  in 
compensation.   Reports  by  the  personnel  Boards,  the 
Governor's  Affirmative  Action  Committee  and  others 
documented  discrimination  in  a  variety  of  personnel 
practices. 

°  Discrimination  in  the  administration  of  the  state's 
compensation  system.   The  Campus  Police  Assistant  position, 
which  had  to  be  filled  by  a  woman,  was  indexed  to  the 
clerical  benchmark  instead  of  the  security  benchmark,  a  male 
classification.   Reclassification  actions  favored  male 
employees  over  female  employees. 

Judge  Tanner  found  on  the  basis  of  this  and  similar  evidence 

that  there  was  overwhelming  evidence  of  "historical  discrimination 

against  women  in  employment  in  the  State  of  Washington,  and  that 

discrimination  has  been,  and  is,  manifested  by  direct,  overt  and 

institutionalized  discrimination."  He  found  the  State  had  acted 
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in  bad  faith  and  had  violated  Title  VII  by  engaging  in  both 
disparate  treatment  (intentional  discrimination)  and  disparate 
impact. 

Between  the  time  the  Supreme  Court  decided  Gunther  and 
the  AFSCME  decision,  there  have  been  other  decisions  consistent 
with  the  AFSCME  ruling.   AFSCME  members  recently  won  $15  million 
in  back  pay  in  a  race-based  wage  discrimination  suit.  Liberies, 
AFSCME  V.  County  of  Cook,  31  FEP  Cases  1537,  1549(7thCir.  1983). 
The  Court  found  that  the  County  had  discriminated  in  compensation 
on  the  basis  of  race  by  paying  black  Case  Aide  Trainees  and  Case 
Aides  less  than  white  Caseworkers.   The  Court  found  that  "...a 
disproportionate  number  of  black  workers  were  paid  less  than  white 
workers  who  performed  the  same  work,"  and  ordered  back  pay  and 
prospective  relief. ^ 

In  a  case  tried  with  evidence  similar  to  that  used  in 
AFSCME  V.  State  of  Washington,  the  trial  court  found  that  the 
employer  had  segregated  its  employees  on  the  basis  of  sex  and  paid 
women  less  for  jobs  requiring  similar  work.   Taylor  v.  Charley 
Brothers,  25  FEP  Cases  602(WD  Pa.  1981).   The  trial  court  made 
detailed  findings  of  fact  regarding  discriminatory  intent, 
including  deliberate  segregation  on  the  basis  of  sex, 
discriminatory  probation  procedures,  discrimination  in  the 
creation  and  assignment  of  new  classifications,  sexist  comments, 
the  similarity  in  duties  between  the  male  and  female  jobs,  the 


5<  Such  a  case  could  not  be  brought  under  the  Equal  Py  Act 
(EPA)  because  the  EPA  does  not  cover  discrimination  on  the 
basis  of  race. 
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history  and  consistency  of  the  wage  differentials  between  male  and 
female  jobs,  and  the  failure  of  the  employer  to  undertake  any 
evaluation  of  the  jobs. 

In  Melani  v.  Board  of  Higher  Education  31  FEP  Cases  648 
(S.D.N.Y.  1983)  the  court  found  intentional  discrimination  in 
compensation  based  solely  on  a  statistical  analysis  of  the 
salaries  of  male  and  female  instructional  staff.   The  university 
was  unable  to  rebut  the  employee's  statistics  or  otherwise 
explain  the  discriminatory  pattern. 

The  consistent  holding  of  these  cases  is  that  a  pattern  of 
disparities  in  wages  between  male  and  female  jobs  is  highly 
persuasive  evidence  of  discriminatory  intent.   A  disparity  between 
a  single  male  and  a  single  female  job  may  on  occasion  be  explained 
away  for  idiosyncratic  reasons.   But  a  consistent  pattern  of 
disparities  is  difficult  to  explain  on  any  ground  other  than 
discrimination.   By  analogy,  if  Jack  is  selected  instead  of  Jill 
for  a  promotion,  in  the  absence  of  any  circumstantial  evidence  of 
discrimination  it  is  difficult  to  infer  discriminatory  intent. 
But  if  the  Jims,  Johns,  Joes  and  Jacks  are  regularly  selected 


6/  The  original  decision  in  the  Charley  Brothers  case  was 
issued  just  before  the  Supreme  Court's  Gunther  decision  was 
rendered.   A  motion  for  reconsideration  by  Defendants  filed 
after  Gunther  was  denied.   Charley  Brothers  was  settled  for 
approximately  $1  million  in  back  pay  after  an  appeal  was  filed 
but  before  a  decision  was  issued. 

7/  See  also  Heagney  v.  University  of  Washington,  642  F.2d 
1157(9th  Cir.  1981);  CArpenter  v^  Stephen  F.  Austin 
University,  706  F.2d  .608(5th  Cir.  1983);  Wilkins  v. 
University  of  Houston,  654  F.2d  388(5th  Cir.  198lT7  vacated  & 
remanded  103  S.Ct.  34,  affd  on  remand,  659  F.2d  134(5th  Cir. 
1983);  and  Lanegan-Grimm  v.  Library  Ass'n  of  Portland,  560 
F.Supp.  486(D.Ore.  1983). 
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instead  of  the  Janes,  Joans,  Joanns  and  Jills,  the  inference  of 
discrimination  is  unavoidable. 

B.  Occupational  segregation  and  wage  discrimination  go 

hand-in-glove 

In  the  AFSCME  case,  the  court  relied  heavily  on  the  evidence 
showing  that  the  State  had  deliberately  segregated  its  work  force, 
e.g.,  placing  classified  ads  in  the  "male"  or  "female"  column,  job 
descriptions  that  limited  a  job  to  one  sex;  state  "protective" 
laws  which  prohibited  women  from  doing  certain  work;  and 
references  in  employer  records  to  "pigeonholing"  female  employees, 
to  average  earnings  for  "men's"  and  "women's"  jobs,  to  polls  of 
supervisory  and  other  employees  to  ascertain  their  reaction  to 
opening  "male"  jobs  to  female  employees,  etc. 

There  is  a  symbiotic  relationship  between  occupational 
segregation  and  wage  discrimination.   More  importantly, 
occupational  segregation  practiced  by  nearly  all  employers  leads 
to  and  is  evidence  of  wage  discrimination. 

The  initial  assignment  and  subsequent  wage  practices 
derive  from  a  common  set  of  biases  about  women  and  minority 
workers.   The  employer  who  assigns  women,  for  example,  only 
to  assembly  line  jobs  because  it  believes  they  are  not  suited  for 
heavier  jobs,  also  inevitably  believes  that  the  jobs  performed  by 
women  are  of  less  value  than  the  "physical"  jobs  performed  by  men. 
Put  another  way,  the  same  employer  who  believes  that  women  should 
not  be  placed  in  jobs  of  importance  and  responsibility,  because  of 
the  employer's  conception  of  the  role  of  women  in  our  society  or 
of  the  "innate"  abilities  of  women,  is  almost  certain  to  believe 
that  the  jobs  women  are  permitted  to  perform  have  less  value  than 
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the  jobs  performed  by  men.   (E.g,  zoo  keepers  who  take  care  of 
animals  typically  are  higher  paid  than  female  employees  who  engage 
in  child  care. )  A  prestigious  study  by  the  National  Academy  of 

Sciences  and  commissioned  by  EEOC  concluded,  "...the  more  an 

8/ 

occupation  is  dominated  by  women  the  less  it  pays.""' 

Virtually  every  employer  that  hired  women  prior  to  the 
passage  of  the  Civil  Rights  Act  deliberately  sex-segregated  its 
work  force,  and  paid  its  female  employees  a  discriminatory  wage. 9/ 
With  few  exceptions  these  employers  are  probably  paying  an  illegal 
wage  today,  in  violation  of  the  Civil  Rights  Act  and  E.O.  11246. 

The  Supreme  Court  told  us  three  decades  ago  that 
segregation  and  equality  cannot  coexist.   In  its  landmark 
school  segregation  case.  Brown  v.  Board  of  Education,  a 
unanimous  Court  held  that  "(s)eparate  educational  facilities 
are  inherently  unequal,"  and  that  racially  separate 
educational  facilities  result  in  inferior  education  because 
"separating  the  races  is  usually  interpreted  as  denoting  the 
inferiority  of  the  Negro  group. ■'■^ 

3^  Treiman  and  Hartman,  Women,  Work  and  Wages:  Equal  Pay  for 
Jobs  of  Equal  Value,  National  Academy  of  Sciences,  National 
Academy  Press  (Wash.  D.C.  1981)  at  28. 

9^  The  various  State  "protective  laws"  required  some  degree 
of  segregation;  those  laws  did  not,  however,  require  paying 
women  a  discriminatory  wage.   Although  most  of  these  laws  have 
been  superseded  by  Title  VII  and  are  no  longer  in  effect,  the 
continuing  effects  of  such  discrimination  constitute  evidence  of 
discrimination  today. 

10/  347  U.S.  483,  494,  495  (1954). 
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The  Supreme  Court's  holding  that  segregation  is 
"inherently  unequal"  applies  with  equal  force  to  race  and  sex 
segregation  in  the  work  place,  i.e.,  a  racially  or  sexually 
separate  job  structure  inherently  results  in  inferior  wages 
because  such  structure  "denotes  the  inferiority  of  the 
(female)  group."  ■'■■'■/when  an  employer  has  segregated  the  work 
force,  wage  discrimination  invariably  follows. 

C.  Failure  to  pay  equal  pay  for  equal  work  is  only  one 
limited  form  of  wage  discrimination 

Although  the  Gunther  case  clearly  held  that  Title  VII  was 

broader  than  the  Equal  Pay  Act,  some  apologists  for  wage 

discrimination  continue  to  profess  commitment  to  the  goal  of  equal 

pay  for  equal  work  but  oppose  efforts  to  eliminate  other  forms  of 

wage  discrimination.   It  is  sheer  hypocrisy  to  oppose  one  type  of 

discrimination  and  support  another.   As  the  Supreme  Court  held  in 

Gunther,  the  limitation  of  the  Title  VII  to  equal  pay  cases: 

"means  that  a  woman  who  is  discriminatorily  underpaid  could 
obtain  no  relief  -  no  matter  how  egregious  the 
discrimination  might  be  -  unless  her  employer  also  employed 
a  man  in  an  equal  job  in  the  same  establishment,  at  a  higher 
rate  of  pay.   Thus,  if  an  employer  hired  a  woman  for  a 
unique  position  in  the  company  and  then  admitted  that  her 
salary  would  have  been  higher  had  she  been  male,  the  woman 
would  be  unable  to  obtain  legal  redress  under  petitioner's 
interpretation.   Similarly,  if  an  employer  used  a 
transparently  sex-biased  system  for  wage  determination, 
women  holding  jobs  not  equal  to  those  held  by  men  would  be 
denied  the  right  to  prove  that  the  system  is  a  pretext  for 
discrimination. " 

452  U.S.  at  178-179. 


11/  For  a  more  complete  discussion  of  this  issue,  see  "Separate 
But  Equal"  -  Job  Segregation  and  Pay  Equity  in  the  Wake  of 
Gunther,  Newman  and  Vonhof,  University  of  Illinois  Law  Review, 
November,  1981,  copy  of  which  is  appended  as  Att.  A. 
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The  Equal  Pay  Act  applies  generally  to  cases  where  men  and 
women  are  doing  the  same  job  and  would  not  apply  to  segregated 
jobs.   Those  who  argue  that  the  law  applies  only  to  equal  pay  for 
equal  work  indirectly  encourage  employers  to  sex-segregate  the 
work  force,  thereby  permitting  discrimination  on  the  erroneous 
theory  that  neither  the  EPA  not  Title  VII  applies.   The  most 
substantial  component  of  the  wage  gap  is  attributable  to 
discrimination  in  compensation  for  the  work  women  now  perform. 

Even  opponents  of  the  elimination  of  wage  discrimination 
admit  that  one  half  of  the  total  wage  gap  is  attributable  to 
discrimination.   Dr.  June  O'Neill,  a  vigorous  opponent  of  efforts 
to  eliminate  wage  discrimination,  testified  on  behalf  of  the 
unsuccessful  Defendants  in  the  AFSCME  case.   Dr.  O'Neill  testified 
that  there  is  an  approximate  40%  wage  gap  between  predominantly 
female  jobs  and  predominantly  male  jobs.   Approximately  one-half 
of  that  disparity,  according  to  Dr.  O'Neill,  can  be  attributed  to 
non-discriminatory  factors  such  as  education,  training, 
experience,  etc.   She  admitted  that  the  other  half  of  the  wage  gap 
cannot  be  explained  by  any  factor  other  than  sex.   Ironically,  Dr. 
O'Neill's  testimony  is  remarkably  consistent  with  the  wage  gap 
identified  in  the  State's  job  evaluation  studies.   Dr.  O'Neill's 
testimony  is  also  consistent  with  that  of  Dr.  George  Hildebrand, 
witness  for  Defendants,  and  Dr.  F.  Ray  Marshall,  former  Secretary 
of  Labor,  witness  for  AFSCME. 

D.  "Comparable  worth"  is  not  the  issue. 

Title  VII  prohibits  discrimination  in  compensation.   It  does 
not  refer  anywhere  to  "comparable  worth."   "Comparable  worth"  and 
"pay  equity"  are  popular  terms,  not  legal  ones.   The  Supreme  Court 
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in  Gunther  found  that  it  was  not  necessary  to  consider  "comparable 
worth"  in  order  to  resolve  questions  relating  to  sex-based  wage 
discrimination.   It  is,  therefore,  clear  that  all  cases  involving 
wage  discrimination  should  be  resolved  by  EEOC  on  the  basis  of  the 
statute,  with  no  reference  to  "comparable  worth. " 

The  ultimate  issue  in  a  wage  discrimination  case  is  whether 
sex  or  race  was  a  factor  in  wage  setting.   A  comparison  of  the 
duties  of  different  jobs  with  the  same  employer  is,  of  course, 
relevant  evidence  of  discrimination.   In  the  absence  of 
discrimination,  one  would  expect  jobs  which  require  a  greater 
composite  of  skill,  effort,  responsibility  and  working  conditions 
to  be  paid  more.   See  pp. 27-29  infrain  Washington  State,  job 
evaluation  studies  found  that  there  were  two  separate  salary 
practice  lines  —  one  male  and  one  female;  male  jobs  which 
required  greater  skill,  effort  and  responsibility  were  paid  more 
than  other  male  jobs  and  female  jobs  that  required  greater  skill, 
effort  and  responsibility  were  paid  more  than  other  female  jobs  — 
but  on  a  two  track  system.   The  simple  establishment  of  a  unirail 
wage  system  for  all  employees  will  end  wage  discrimination. 

For  purposes  of  Title  VII,  it  really  doesn't  matter  what  a 
job  is  "worth,"  or  what  an  employer  chooses  to  pay.   What  does 
matter  is  that  an  employer  may  not  discriminate  against  its  female 
employees  who  perform  work  of  equal  skill,  effort  and 
responsibility  by  paying  them  less  than  it  chooses  to  pay  the 
occupants  of  traditional  male  jobs. 

"Comparable  worth"  has  become  a  red  herring  to  obfuscate  the 
real  issue  of  discrimination  and  the  clear  holding  of  Gunther.  To 
avoid  the  force  of  Gunther,  EEOC  appears  to  have  labelled  every 
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wage  discrimination  case  "comparable  worth",  and  therefore  outside 
the  holding  in  Gunther.   In  fact,  any  wage  discrimination  case 
which  is  based  in  part  on  a  comparison  of  job  duties  may  be  tried 
on  the  basis  of  disparate  treatment  or  disparate  impact,  or  both, 
depending  upon  the  facts. 

Sex  bigots  generally  refuse  to  talk  about  discrimination. 
They  prefer  to  use  the  "comparable  worth"  tag  to  create  the 
erroneous  impression  that  all  employers  would  be  required  to  pay 
the  same  wage  rates  and  that  this  would  bring  about  national  wage 
controls.   But  the  Title  VII  yardstick  measures  discrimination  on 
the  basis  of  how  an  employer  treats  its  female  and  male  employees. 
Any  comparison  of  job  duties  or  wage  rates  in  support  of  a  claim 
of  wage  discrimination  must  be  based  on  a  comparison  of  the  wages 
an  employer  pays  the  occupants  of  its  male  and  female  jobs. 

I  suggest  that  we  put  aside  the  popular  terms  "comparable 
worth"  and  "pay  equity"  for  today  and  conce"trate  on  the 
requirements  of  the  law. 

III.  The  Executive  Branch  has  failed  and  refused  to  enforce  the 
civil  rights  law. 

The  Equal  Employment  Opportunity  Commission,  the  Department 
of  Justice  and  other  executive  agencies  are  obligated  to  enforce 
the  law,  not  to  substitute  their  political  judgment  or  ideological 
philosophy  for  the  decisions  of  Congress  and  the  Supreme  Court. 
A  deliberate  refusal  to  enforce  the  laws  constitutes  malfeasance 
in  office  and  warrants  appropriate  action. 

President  Reagan  did  not  nominate  any  EEOC  Commissioners 
until  after  August,  1981.  Until  that  time,  EEOC  had  followed  a 
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consistent  pattern,  interpreting  Title  VII 's  prohibition  against 
discrimination  in  compensation  to  incorporate  more  than  the  Equal 
Pay  Act.   A  brief  chronology  makes  this  readily  apparent: 

1.  Starting  in  1966,  EBOC  issued  Decisions  (findings  of 

"cause")  applicable  to  both  race  and  sex-based  wage  discrimination 

where  jobs  were  different.   EEOC  made  at  least  10  "probable  cause" 

findings  in  wage  discrimination  cases  between  1966  and  1970,  e.g.. 

Planters  Manufacturing  Co.  in  1966  (disparity  between  black 

foundry  workers  and  white  production  workers. )   The  joint  brief  of 

EEOC  and  the  Justice  Department  in  the  Westinghouse  case 

(attachment  B  pp.  27-28)  points  to  this  record  with  pride: 

...the  Commission  issued  a  number  of  decisions  which  showed 
that  it  did  not  deem  a  finding  of  "equal  work"  necessary  to 
state  a  claim  of  wage  discrimination  based  on  sex.   Case  No. 
66-5762  (decided  June  20,  1968),  1973  CCH  EEOC  Decisions 
S6001,  n.22;  Decision  No.  70-112  (Sept.  5,  1969),  1973  CCH 
EEOC  Decisions  §6108;  Decision  No.  71-2629  (June  25,  1971), 
1973  CCH  EEOC  Decisions  §6300.   In  these  cases  the 
Commission  found  lower  pay  scales  for  jobs  held 
predominantly  by  females  in  sex-segregated  workforces  to  be 
discriminatory.   Thus  ^t.  has  been  the  Commission's 
consistent  position  that  the  depression  of  wages  for  females 
in  sex-segregated  jobs  because  such  jobs  are  occupied  by 
females,  constitutes  a  violation  of  Title  VII  (emphasis  added) 

2.  Congress  reaffirmed  its  intent  to  broadly  prohibit 

discrimination  in  employment  on  the  basis  of  sex  and  race  in 

enacting  the  1972  amendments  to  Title  VII: 

Discrimination  against  women  is  no  less  serious  than  other 
forms  of  prohibited  employment  practices  and  is  to  be 
accorded  the  same  degree  of  social  concern  given  to  any  type 
of  unlawful  discrimination. 

H.R.Rep.  No.  92-238,  92d  Cong.,  1st  Sess.  5(1971).   See  also 

S.Rep.  no.  92-415,  92d  Cong.,  1st  Sess.  7-8(1971). 

3.  Regulations  issued  by  EEOC  in  1972  were  consistent  with 
congressional  intent  -to  apply  the  same  standards  to  sex-based  wage 


88 

discrimination  claims  as  to  race  based  wage  discrimination  claims 
unfettered  by  the  equal  work  standard.   29  CFR  1604.8(a)  provided 

that: 

The  employee  coverage  of  the  prohibitions  against 
discrimination  based  on  sex  contained  in  Title  VII  is 
coextensive  with  that  of  the  other  prohibitions  contained  in 
Title  VII. . . 

4.  In  1979  and  1980  EEOC  played  a  leading  role  in  Gunther 
and  lUE  v^  Westinghouse.  After  the  district  court  initially 
dismissed  the  Westinghouse  case,  EEOC  Chair  Norton,  to  show  the 
importance  of  this  issue,  assigned  the  then  EEOC  General  Counsel, 
issie  Jenkins,  to  urge  the  district  court  to  permit  a  special  and 
expedited  appeal  to  the  Court  of  Appeals.   Norton  then  requested 
Jenkins'  successor.  General  Counsel  Leroy  Clark,  to  argue  the 
case  in  the  Court  of  Appeals.   The  Justice  Department  and  EEOC 
played  major  roles  in  both  the  Court  of  Appeals  and  the  Supreme 

Court  in  rebutting  defenses  made  by  employers  defenses  which 

were  designed  to  permit  the  perpetuation  of  sex-based  wage 

■         ,.■      ly 
discrimination. 

5.  Within  two  months  after  the  Supreme  Court  issued  Gunther, 
EEOC,  in  August  1981,  had  adopted  a  procedure  to  provide  "Interim 
Guidance  to  Field  Offices  on  Identifying  and  Processing  Sex-based 
Wage  Discrimination  Charges  under  Title  VII  and  the  EPA."   The 

12/  Shortly  after  the  Gunther  decision  was  rendered,  the  National 
Academy  of  Sciences  published  a  study  earlier  commissioned  by  EEOC 
on  wage  discrimination  and  job  evaluation.   The  study  concluded 
that  "...jobs  held  mainly  by  women  and  minorities  are  paid  less 
because  they  are  held  mainly  by  women  and  mnorities."   The  study 
concluded  that,  "In  our  judgment  job  evaluation  plans  provide 
measures  of  job  worth  that. . .may  be  used  to  discover  and  reduce 
wage  discrimination..."   Treiman  &  Hartman,  Women,  Work  &  Wages: 
Equal  Pay  for  Jobs  of  Equal  Value,  National  Academy  of  Sciences, 
National  Academy  Press  (Wash.D.C.  1981)  at  93,  95. 
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stated  purpose  was  to  provide  "interim  guidance   in  process- 
ing. .  .claims   of   sex-based  wage  discrimination  in   light  of   the 

13/ 
recent  Supreme  Court  decision  in  County  of  Washington  v.  Gunther ./ 

The  EEOC  memorandum  set  forth  comprehensive  procedures  for 

"investigating"   and  "evaluating  sex-based  wage  claims"   and   also 

provided  that  "counseling  of  potential  charging  parties  should  be 

expanded  to  reflect  the  scope  of  Gunther. " 

The  memorandum  also  states: 

...Title  VII  is  not  limited  by  the  equal  work  standard  found 
in  the  Equal  Pay  Act. 

...the  decision  brings  sex-based  wage  discrimi  nation  claims 
into  conformity. . .with  the  Commission's  consistently  held 
position  in  this  regard  when  the  charge  is  based  on  race  or 
national  origin. 

Gunther  now  makes  it  clear  that  Title  VII  is  also  applicable 
to  sex-based  wage  claims  other  than  those  involving  equal 
pay  for  equal  work. 

The  female  telephone  operator .. .could  compare  herself... to  a 
male  who  works  in  an  entirely  different  job  classification 
(i.e.,  a  male  elevator  operator). 

...Title  VII  principles  apply  to  the  processing  and 
investigating  of  wage  discrimination  charges  regardless  of 
whether  they  are  based  on  national  origin,  race,  sex,  color, 
or  religion. 

It  should  be  noted  that  this  earlier  Commission  memorandum 
was  addressed  to  the  "Processing  of  Sex  Based  Wage  Discrimination 
Charges"  and  does  not  refer  to  the  processing  of  "comparable 
worth"  charges. 

President  Reagan's  appointees  to  EEOC  lost  no  time  in 
expressing  their  opposition  to  correcting  sex-based  wage 

13/  The  memorandum  of  August  25,  1981,  was  unanimously  adopted  by 
the  Commission  which  then  included:  J.  Clay  Smith,  Acting  Chair; 
Daniel  E.  Leach,  Vice  Chair  and  Armando  M.  Rodriguez.  A  copy  of 
the  memorandum  is  appended  as  Att.  C. 
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discrimination.!*/  Their  strategy  was  simple:  call  everything 
"comparable  worth"  and  claim  that  the  Supreme  Court  did  not 
approve  a  "comparable  worth"  theory  in  Gunther.   See  pp.  13-15 
supra. It  came  as  no  surprise,  therefore,  that  the  Commission 
dragged  its  feet,  failed  to  carry  out  its  mandate  to  enforce  the 
law's  prohibition  against  wage  discrimination  and  made  clear  to 
employers  they  had  nothing  to  fear  from  the  Commission. 

Nevertheless,  the  Reagan  Commission  has  renewed  the  guidance 
procedure  each  90  days  since  its  adoption.   On  the  other  hand, 
in  our  discussions  with  the  Chairman  and  EEOC  Commissioners,  as 
well  as  the  regional  office  staffs,  it  is  clear  that  the  procedure 
has  been  totally  ignored;  on  several  occasions,  we  have  sent  the 
procedures  to  EEOC  staff  because  they  were  totally  unaware  of  the 
procedure.   Indeed,  in  1982,  at  the  time  of  the  hearings  before 
three  subcommittees  of  the  House  Post  Office  and  Civil  Service 
Committee,  the  Commission  was  on  the  verge  of  formally  adopting  a 
new  policy  statement  which  did  not  even  acknowledge  the  existence 
of  the  present  procedural  regulation  and  which  would  have  required 

the  dismissal  without  investigation  of  all  pending  sex-based  wage 

IE/ 
discrimination  charges.  "^   At  the  present  time,  18  months  later, 

the  Commission  is  still  talking  about  adopting  a  "comparable 

worth"  guideline,  refuses  to  investigate  charges  of  sex-based  wage 

discrimination  and  continues  to  ignore  its  investigatory  procedure. 


14/  The  first  Reagan-appointed  EEOC  General  Counsel  Michael 

Connolly  announced  that  he  believes  in  the  "market"  concept 
and  that  he  would  not  bring  "comparable  worth"  lawsuits 
because  the  remedy  would  result  in  "severe  economic 
hardship"  for  the  discriminators.   The  present  Chair  and 
Vice  Chair  of  the  Commission  expressed  similar  unfavorable 
views  and  indicted  their  lack  of  support  for  "comparable 
worth."  ^ 

15/  See  next  page. 
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EEOC  and  Justice  are  actively  seeking  to  raise  from  the  dead 

legal  issues  that  the  Supreme  Court  put  to  rest  in  the  Gunther 

case.  Tor  example,  in  commenting  upon  the  AFSCME  v.  Washington 

State  case,  one  Justice  Department  official  queried,  "How  do  you 

compare  the  poet  and  the  plumber?"  (N.Y.  Times  Jan.  22,  1984). 17/  In 

Gunther,  the  Supreme  Court  agreed  with  the  position  of  EEOC  and 

the  Justice  Department  that  Title  VII  was  not  limited  to  cases 

involving  equal  pay  for  equal  work.   The  joint  EEOC  and  Justice 

Department  brief  argued  then  that: 

When  Congress  amended  Title  VII  in  1972,  it  confirmed  the 
intent  of  Title  VII  to  broadly  proscribe  all  forms  of 
discrimination  in  compensation,  against  not  merely  those 
that  are  most  blatant. . .The  complaint  alleged  that  women 
were  paid  less  because  they  were  women.   That  states  a  cause 
of  action  under  Title  VII." 

Attachment  B  at  9  &  28. 


15/  After  being  criticized  at  the  hearings,  the  new  policy  was  not 
adopted.   See  testimony  of  Newman,  Pay  Equity:  Equal  Pay  for  Work 
of  Comparable  Value,  Joint  Hearings  Before  the  Subcommittees  on 
Human  Resources,  Civil  Service  &  Compensation  &  Employee  Benefits 
of  the  Committee  on  Post  Office  &  Civil  Service,  House  of 
Representatives,  97th  Cong.,  2d  Sess. ,  September  16,21,30  and 
December  2,  1982,  Part  I,  hereinafter  "hearings." 

16/  A  favorite  technique  is  to  cite  cases  decided  before  the 
Supreme  Court's  decision  in  Gunther.   Citing  pre-Gunther  cases  is 
like  citing  Plessy  v.  Ferguson,  163  U.S.  537(1895)  after  Brown  v. 
Board  of  Education,  §47  U.S.  483 ( 1954) (separate  but  equal  is 
inherently  unequal).   Pre-Gunther  cases  are  only  instructive 
insofar  as  they  are  consistent  with  Gunther.   Even  before  Gunther, 
there  were  successful  wage  discrimination  claims,  see,  e.g., 
Kyriazi  v.  Western  Electric,  461  F.Supp.  894(DNJ  1978);  Laf fey  v. 
Northwest  Airlines,  567  F.2d  429(D.C.Cir.  1976)  and  642  F.2d 
578(D.C.Cir.  1980). 

17/  As  discussed  at  pp.  13-15  supra,  proof  of  wage  discrimination 
claims  involves  comparison  of  male  and  female  jobs  with  the  same 
employer  only.   We  know  of  few  employers  who  employ  both  poets  and 
plumbers. 
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Similarly,  Assistant  Attorney  General  for  Civil  Rights 

William  Bradford  Reynolds ,-'-^'^  without  having  read  the  opinion, 

stated  that,  "If  the  women  with  low  paying  jobs  had  an  equal 

opportunity  to  work  at  the  jobs  with  higher  salaries  but  never  took 

the  opportunity,  where 's  the  discrimination?"  (N.Y.  Times,  January 

22,  1984).   The  best  response  for  Mr.  Reynolds  is  to  be  found  in 

the  Justice  Department  brief  filed  by  his  predecessor  with  the 

Supreme  Court  in  Gunther ; 

Petitioners  suggest. . .that  the  purposes  of  Title  VII  will  be 
satisfied  if  women  are  protected  only  against  discrimination 
in  transfers  and  promotions.   But  such  opportunities  may  not 
always  exist  and  some  women,  although  qualified  for  the 
underpaid  jobs  that  they  presently  hold,  may  not  have  the 
skills  necessary  to  secure  other  employment.   That  women  may 
theoretically  be  able  to  move  to  jobs  in  which  sex-based 
compensation  practices  are  not  present  is  irrelevant 
inasmuch  as  (the  Act)  prohibits  discrimination  not  only  in 
promotions  and  transfers,  but  also  in  compensation. 

Brief  for  the  United  States  and  the  Equal  Employment  Opportunity 

Commission  as  amica  curiae  in  County  of  Washington  v.  Gunther,  at 

pp.  10-11,  n.5. 

We  assume  that  Mr.  Reynolds  was  aware  of  Gunther  and  of  the  role 

his  agency  had  played  in  that  decision.   In  view  of  this  direct 

and  blatant  contradiction  of  the  former  Solicitor  General, 

Attorney  General  and  EEOC  General  Counsel,  serious  questions  can 

and  should  be  raised  with  respect  to  this  administration's 

commitment  to  enforcing  existing  civil  rights  laws. 


18/  Mr.  Reynolds  also  stated  that,  "I  have  absolutely  no  doubt  his 
decision  is  wrong."   (N.Y.  Times,  Jan.  22,  1984)   The  transcript 
of  the  trial  is  not  even  available  yet  and  Mr.  Reynolds  made  this 
statement  without  review  of  any  part  of  the  record.   Reynolds  has 
admitted  he  was  accurately  quoted. 
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EEOC  Chair  Clarence  Thomas  correctly  analyzes  AFSCME  v. 

State  of  Washington  as  a  "straight  Gunther"  case.   "Who  am  I  to 

19/ 
challenge  the  Supreme  Court?"  Thomas  has  asked  rhetorically. 

While  the  Chair  correctly  recognized,  unlike  Mr.  Reynolds,  that  he 

should  not  question  the  Supreme  Court  (and  his  Democratic  and 

Republican  predecessors  at  EEOC),  he  neglected  to  ask  "Why  did 

EEOC  not  even  investigate  the  Washington  State  charges?  Why  has 

EEOC  not  investigated  the  duplicative  charges  filed  against  other 

states,  counties,  cities  and  school  boards?" 

Mr.  Thomas  expressed  similar  worthy  sentiments  in 

congressional  testimony  a  year  and  a  half  ago.   He  agreed  that 

comparable  worth  is  an  issue  of  discriminatioiT^  and  testified 

that: 

The  Commission  does  place  high  priority  on  comparable  worth 
issues. 21/ . .The  members  of  the  Commission  have  shown  no 
hesitancy  to  use  class  action  litigation  as  an  enforcement 
litigation."  22/ 

...You  have  my  commitment  that  we  will  pursue  very 
vigorously  the  inequities  and  discrimination  in  the  federal 
work  force. 23/ 

Unfortunately,  despite  Mr.  Thomas'  testimony  a  year  and  a 

half  ago,  and  his  favorable  comments  about  the  AFSCME  case,  EEOC 

has  taken  no  action  on  wage  discrimination  issues.   According  to 

EEOC's  submissions  to  this  Committee  in  preparation  for  these 

hearings,  there  are  currently  254  charges  alleging  some  form  of 


19/  1984  Daily  Labor  Report,  25,  AA:7. 
20/  Hearings  at  401. 
21/  Hearings  at  377. 
22/  Hearings  at  402. 
23/  Id. ,  p.  403. 
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wage  discrimination  pending  at  EEOC  right  now?^/  EEOC  has  not 
brought  a  single  wage  discrimination  case  to  trial  since  the 
Gunther  decision  was  rendered  three  years  ago,  nor  has  it 
investigated  and  referred  any  public  employment  cases  to  the 
Justice  Department. 

An  obvious  candidate  for  EEOC  litigation  is  the  national 
charge  filed  against  Westinghouse  10  years  ago.   Charges  against 
six  individual  Westinghouse  plants  have  been  settled,  including 
the  case  of  lUE  v.  Westinghouse  which  was  before  the  Supreme  Court 
with  Gunther.   The  same  discriminatory  wage  rates  are  in  effect  in 
other  Westinghouse  plants  across  the  country.   Settlements  of  wage 
discrimination  cases  in  the  electrical  industry  have  reaped  tens 
of  millions  of  dollars  for  the  victims  of  discrimination.   Yet 
EEOC  has  taken  no  action  on  the  pending  national  charge  against 

Westinghouse.   This  charge  has  been  brought  to  the  attention  of 

25/ 
the  current  Chair  and  his  staff  on  at  least  two  occasions. 

Similarly,  the  Justice  Department  declined  to  testify  today 

because  it  had  "had  no  occasion"  in  the  past  three  years  to 

initiate  a  wage  discrimination  case.   AFSCME  alone  has  had  at 

least  half  a  dozen  wage  discrimination  charges  pending  against 

public  employers  in  the  last  three  years,  including  the  Washington 

State  case  which  would  have  provided  an  "occasion"  for  Justice 


24/  The  EEOC  statistics  underestimate  the  number  of  charges 
pending.   We  understand  that  the  estimate  does  not  include  AFSCME 
charges  against  Connecticut,  Hawaii,  Wisconsin,  Los  Angeles, 
Philadelphia,  Chicago,  University  of  California  and  New  York  City. 

25/  The  Commission  has  shown  a  similar  lack  of  interest  in  the  case 
of  Gerlach  v.  Michigan  Bell,  which  will  probably  go  to  trial  this  j 
year  on  an  amended  complaint  without  benefit  of  EEOC 
participation. 
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Department  litigation. 

The  Labor  Department  under  the  current  administration  is 
also  retreating  from  prior  government  policy.   Former  Secretary 
Marshall  recognized  the  need  for  vigorous  public  enforcement  of 
civil  rights  laws  on  federal  contract  programs,  as  well  as  the 
need  to  support  and  complement  private  initiatives.   Former 
Assistant  Secretary  of  Labor  Don  Elisburg,  who  had  overall 
authority  for  the  Office  of  Federal  Contract  Compliance  Programs, 
stated  that  the  Department  of  Labor  would  require  equal 
compensation  for  women's  and  men's  jobs  whenever  the  jobs  "which 
may  be  different  in  content. . .required  the  same  skill,  effort  and 
responsibility."  As  stated  by  Elisburg,  "The  concept  sounds  so 
simple,  one  can  only  wonder  what  has  taken  it  so  long  to  catch 
hold."  26/ 


26/  Daily  Labor  Report,  No.  230,  November  29,  1978 
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But  here,  too,  the  Reagan  administration's  Labor  Department 
sold  out  the  victims  of  sex-based  wage  discrimination.   In  1978, 
the  Department  of  Labor  brought  charges  against  Kerr  Glass 
Manufacturing  Corporation,  based  on  the  first  Gunther-type 
complaint  of  sex-based  wage  bias  filed  by  a  federal  agency.   The 
complaint  alleged  that  Kerr  had  skewed  the  evaluation  of  its  male 
and  female  jobs  in  order  to  maintain  sex  discriminatory  wage  rates 
(e.g.,  under  the  Kerr  plan  maximum  physical  effort  was  allotted 
twice  as  many  points  as  maximum  mental  effort. ) 

Despite  a  122  day  trial  in  1979,  Reagan's  Department  of 
Labor  settled  the  case  on  August  13,  1982,  by  washing  out  the  wage 
discrimination  claims  and  all  related  back  pay,  and  agreeing  that 

the  Department  would  not  take  any  action  based  on  the  Kerr  job 

27/ 
evaluation  plan  (or  changes  made  therein)  until  at  least  1985.   ' 

Since  most  of  the  remedial  aspects  of  the  settlement  focused  on 

allowing  women  to  compete  for  predominantly  male  jobs,  it  appears 

the  administration  is  following  the  Justice  Department  line  of 

telling  women  in  underpaid  jobs  that  they  should  simply  "get  a 

man's  job,"  otherwise  "where's  the  discrimination?" 

EEOC,  the  Justice  Department  and  OFCCP  all  have  the 

authority  to  investigate  and  litigate  suspected  wage 

discrimination  claims  even  without  a  charge  by  a  union  or 

employee.   We  know  as  a  fact  that  the  Westinghouse  pay  structure 

exists  throughout  that  company  and  the  rest  of  the  electrical 

manufacturing  industry.   And  we  know  as  a  fact  that  the  practices 


27/  Consent  Decree,  Case  No.  77-OFCCP-4,  U.S.  Department  of  Labor 
(August  13,  1982)  at  3,5,6,12. 
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of  Washington  State  exist  throughout  public  employment.   Surely 

there  is  one  case  of  wage  discrimination  which  even  this 

administration  would  consider  a  violation  of  Title  VII. 

IV.    Bigotry  is  Not  Defensible 

Ronald  M.  Kurtz,  President  of  the  the  International 

Personnel  Management  Association,  testified  at  the  congressional 

hearings  held  a  year  and  a  half  ago,  that 

As  an  association  of  personnel  professionals,  IPMA 
recognizes  that  discriminatory  compensation  systems  continue 
to  exist  in  the  public  sector.   Numerous  studies  have 
documented  the  pay  inequity  problem.   Our  association  urges 
all  employers  to  eliminate  discrimination  from  their 
compensation  systems... 

Our  association  believes  that  job  evaluation  systems  exist 
which  enable  an  employer  to  compare  jobs  within  an 
organization.   IPMA  supports  the  use  of  well  designed  job 
evaluation  systems  as  an  effective  management  tool  which 
will  assist  in  the  elimination  of  discrimination. 

Failure  to  undertake  a  study  of  the  value  of  jobs  held  by  men 
or  women  also  has  been  held  to  constitute  proof  of  an 
employer's  intent  to  discriminate  against  women  by  setting 
their  wages  at  rates  lower  than  the  salaries  paid  to  men. 

(Citing  Taylor  v.  Charley  Brothers  Co. ,  25  FEP  Cases  602  (W.D.Pa. 

1981))  ^^/ 

In  the  face  of  such  an  admission  of  discriminatory  wage 

rates  by  one  of  the  largest  associations  of  personnel  specialists, 

it  is  difficult  to  understand  why  EEOC  cannot  find  what  employers 

openly  admit  is  wide-spread.   Despite  these  admissions  of  wage 

discrimination  and  judicial  findings  of  such  discrimination, 

defenders  of  existing  wage  discrimination,  including  public 

officials,  continue  to  pervert  the  issue,  by  raising  irrelevant 

issues  as  a  smokescreen  for  their  failure  to  comply  with  the  law, 

hardly  a  defensible  position  for  those  who  urge  "law  and  order." 


28/  Hearings,  p. 225,  228-229,  230. 
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They  use  four  basic  excuses:  a)  "apples  and  oranges";  b)  "market"; 
c)  "cost"  and  d)  "blame  the  victim." 

A.  Apples  and  oranges  is  not  a  defense 

The  apples  and  oranges  argument  is  that  it  is  not  possible 

to  evaluate  dissimilar  jobs.   But  this  is  exactly  why  job 

evaluation  was  developed.   As  stated  by  Arbitrator  Bertram 

Gottlieb 

From  the  very  beginning  job  evaluation  plans  were  developed 
for  the  purpose  of  devising  a  yardstick  for  measuring 
dissimilar  jobs:  for  determining  "How  much  one  job  is  worth 
compared  with  other  jobs"  (Occupational  Rating  Plan  of  the 
Industrial  Management  Society,  IMS,  Chicago,  1937).   If  all 
jobs  were  similar  there  would  have  been  no  need  for  job 
evaluation  plans.  29/ 

Virtually  every  large  employer  uses  some  method  to  evaluate  the 

internal  relationship  of  different  jobs,  based  on  an  objective 

evaluation  of  the  composite  of  skill,  effort,  responsibility  and 

working  conditions  required  by  the  jobs.  30/ 

For  more  than  50  years,  employers  have  been  praising  job 

evaluation.   Employers  themselves  upheld  the  job  evaluation 

concept  when  it  was  in  their  own  interest,  during  passage  of  the 

31  / 
Equal  Pay  Act  (EPA)."^^   Consistent  with  that  legislative 

history,  judges  have  been  comparing  "apples  and  oranges"  under  the 

29/  Testimony  of  Mr.  Gottlieb,  who  specializes  in  job  evaluation 
cases,  before  Carol  Bellamy  and  Andrew  Stein,  President  of  the  New 
York  City  Council  and  Borough  of  Manhattan,  respectively,  on 
February  7.  1984. 

30/  "Almost  two-thirds  of  the  adult  population  in  the  USA  are  pay- 
graded  by  job  evaluation  schemes."   Job  Evaluation,  Patterson, 
Thomas  T.  (London  Business  Books) (1972)  at  p.xi;  Paul  Katz, 
"Comparable  Worth",  Federal  Service  Labor  Relations  Review, 
Spring,  1982,  38,39. 

31/  See  next  page. 
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EPA  for  20  years.   Frequently  a  judge  must  determine  on  the  basis 
of  job  content  or  job  evaluation  whether  men's  and  women's  jobs 
are  "equal  or  substantially  equal"  within  the  meaning  of  the  EPA. 
Thus  in  Thompson  v.  Sawyer,  678  F.2d  257  (DC  Cir.  1982),  a  case 
involving  the  Government  Printing  Office,  a  legislative  agency 
whose  rates  are  set  by  the  Joint  Committee  on  Printing,  the  judge 
compared  the  female  job  of  journey  bindery  worker  with  that  of 
the  male  job  of  bookbinder,  and  found  that  the  federal  government 
was  paying  women  a  discriminatory  wage. 32/ 

Hale  and  female  jobs  can  be  compared  without  a  formal  job 
evaluation  plan,  e.g.,  male  barbers  v.  female 

beauticians,  male  liquor  store  clerks  v.  female  school  teachers, 
male  toll  collectors  v.  female  medical  stenographers,  male  tree 
trimmers  v.  female  nurses.  Similarly,  it  does  not  take  an  expert 
evaluator  to  recognize  that  discrimination  exists  where  the 
qualifications  for  entry  level  jobs  are  the  same  (e.g.,  high 
school  graduation  is  the  sole  requirement),  and  the  rates  for  the 
"female"  jobs  are  consistently  20%  below  the  male  jobs,  as  in  the 
AFSCME  case. 


31/  In  Corning  Glass  Works  v.  Brennan,  417  U.S.  188(1974),  the 
Court  held  that  the  fourth  affirmative  defense  in  the  Equal  Pay 
Act  ("any  other  factor  other  than  sex")  had  been  added  to  protect 
bona  fide  non-discriminatory  job  evaluations.   See  discussion  of 
leg^lative  history  in  Newman  and  Vonhof ,  "Separate  but  Equal  -  Job 
Segregation  and  Pay  Equity  in  the  Wake  of  Gunther,"  2  Univ.  of 
Illinois  Law  Review(1981,  Att.  A  at  314,  N.204. 

32/  See  Laffey  v.  Northwest  Airlines,  567  F.2d  429(D.C.Cir.  1976), 
cert. den.  434  U.S.  1086(1978),  vacating  and  remanding  in  part, 
affirming  in  part,  366  F.Supp.  763(D.D.C.  1973)  and  374  F.Supp. 
1382(D.D.C.  1974).   See  also  Hodgson  v.  Brookhaven  General 
Hospital,  436  F.2d  719(5th  Cir.  1970).   ("Nurses"  and 
"Orderlies") . 
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See  p.  7   supra. 

B.  The  market  is  not  a  defense.   The  "market"  argument  is 
that  wages  are  established  by  supply  and  demand,  not  discrimination. 
"We  do  not  discriminate,"  employers  protest.   "We  just  pay  the 
going  rate."  There  are  several  fallacies  in  this  argument. 

First,  the  market  itself  is  distorted  by  discrimination. 
Supply  and  demand  does  not  work  for  traditionally  female  jobs. 
The  well  known  and  long-time  shortage  of  nurses  in  this  grossly 
underpaid  profession  vividly  demonstrates  that  supply  and  demand 
appear  to  have  little  effect  on  the  wages  of  female-dominated 
professions. 

Second,  most  wage  discrimination  in  industrial  employment  is 
a  product  of  "initial  assignment  discrimination,"  as  it  was  in  lUE 
V.  Westinghouse  and  AFSCME  v.  State  of  Washington.   Initial 
assignment  discrimination  occurs  when  entry  level  unskilled 
applicants  or  applicants  with  equal  skills  are  assigned  to 
different  jobs  on  the  basis  of  sex,  and  female  employees  are  paid 
less. 

Third,  the  courts  have  consistently  refused  to  sanction 
"law-breaking"  because  "others  do  it."  The  Supreme  Court  and 
lower  courts  have  specifically  rejected  the  market  defense. 


33/  A  formal  job  evaluation  may  be  required  in  order  to  structure 
an  appropriate  remedy,  but  not  to  determine  liability.   Many  kinds 
of  cases  —  antitrust,  school  desegregation,  etc.  —  require 
technical  support  at  the  remedy  stage. 
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;  Although  Corning  Glass^'^'  involved  the  Equal  Pay  Act,  the  Supreme 
Court's  comment  is  equally  applicable  to  broader  claims  of  wage  bias: 


The  differential. . .reflected  a  job  market  in  which  Corning 
could  pay  women  less  than  men  for  the  same  work.   That  the 
company  took  advantage  of  such  a  situation  may  be 
understandable  as  a  matter  of  economics,  but  its 
differential  nevertheless  became  illegal  once  Congress 
enacted  into  law  the  principle  of  equal  pay  for  equal  work. 

The  whole  purpose  of  the  Act  was  to  require  that  these 
depressed  wages  be  raised,  in  part  a£  a  matter  of  simple 
justice  to  the  employees  themselves,  but  also  as  a  matter  of 
market  economics,  since  Congress  recognized  as  well  that 
discrimination  in  wages  on  the  basis  of  sex  'constitutes  an 
unfair  method  of  competition'."  (At  205,207,  emphasis  added) 

In  Norris  v.  Arizona  Governing  Committee,  671  F.2d  330  (9th  Cir.  1982), 

at  335,  affd  in  part,  rev'd  in  part  51  U.S.  Law  Week  5243(1983), 

the  Court  states: 

Title  VII  has  never  been  construed  to  allow  an  employer  to 
maintain  a  discriminatory  practice  merely  because  it 
reflects  the  market  place. 

Our  society  has  advanced  to  the  point  where  only  a  bigot  would 

publicly  state  that  because  of  the  "market"  Blacks  and  Hispanics 

should  be  hired  for  less  money,  or  that  because  of  the  tragic 

unemployment  rate  of  black  workers  they  should  be  hired  for  less 

money. 

The  Civil  Rights  Act  was  designed  to  eliminate  discrimination. 

"Following  the  market"  is  designed  to  perpetuate  discrimination. 

C.  Cost  is  not  a  defense.   The  "cost"  argument  asserts  that 
we  must  perpetuate  wage  discrimination  because  the  "cost"  of 
correcting  it  would  destroy  the  economy.   Congress  did  not  place  a 


14/  417  U.S.  188(1974).   In  accord:  Brennan  v.  City  Stores,  Inc. , 
479  F.2d  235,  241  n.l2(5th  Cir.  1973);  Hodgson  v_.  Brookhaven 
General  Hospital,  436  F.2d  719(5th  Cir.  1970);  Laffey  v.  Northwest 


Airlines,  Inc.,  567  F.2d  429(D.C.Cir.  1976),  cert. den.  434  U.S. 


1086(1978),  vacating  &  remanding  in  part,  affirming  in  part,  366 
F.Supp.  763  (D.D.C.  1973)  and  374  F.  Supp.  1382  (D.D.C.  1974). 
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price  tag  on  the  cost  of  correcting  discrimination. 

In  Los  Angeles  Department  of  Water  and  Power  v.  Manhart,  435 

U.S.  702(1978),  the  Supreme  Court  stated: 

In  essence  the  Department  is  arguing  that  the  prima  facie 
showing  of  discrimination  based  on  evidence  of  different 
contributions  for  the  respective  sexes  is  rebutted  by  its 
demonstration  that  there  is  a  like  difference  in  the  cost  of 
providing  benefits  for  the  respective  classes.   That 
argument  might  prevail  if  Title  VII  contained  a  cost- 
justifcation  defense  comparable  to  the  affirmative  defense 
in  a  price  discrimination  suit.   But  neither  Congress  nor 
the~courts  have  recognized  such  a  defense  under  Title  VII." 
435  U.S.  702,  716-717(1978) (Emphasis  added) 

As  Judge  Tanner  commented  in  AFSCME  v.  State  of  Washington, 

"Defendants'  preoccupation  with  its  budget  constraints  pales  when 

compared  with  the  invidiousness  of  the  ongoing  discrimination..." 

33  FEP  Cases  824. 

D.  The  victims  are  not  to  blame. 

As  discussed,  supra,  the  Reagan  administration  attempts  to 

blame  the  victims  by  suggesting  that  the  "cure"  for  sex-based  wage 

discrimination  is  for  women  to  change  jobs.   Again,  only  a  bigot 

would  tell  black  workers  who  are  receiving  a  discriminatory  wage 

rate  that  if  they  don't  like  it,  they  should  get  a  higher-paid 

job.   As  Judge  Tanner  eloquently  commented  in  the  AFSCME  v.  State 

of  Washington  case 

...this  court  can  see  no  realistic  distinction  between 
discrimination  on  the  basis  of  race  or  sex.   The  results  are 
just  as  invidious  and  devastating.   There  is  nothing  in 
Title  VII  that  distinguished  between  race  and  sex  in  the 
employment  discrimination  context. 

33  FEP  Cases  825  n.22. 

The  suggestion  to  "change  jobs"  is  another  one  of  this 

Administration's  "blame  the  victim"  tactics.   Reagan  officials 

have  already  blamed  the  hungry  for  "voluntarily"  going  to  soup 
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kitchens  and  blamed  the  unemployed  for  being  without  a  job  when 
they  could  "read  the  classifieds."   Telling  women  whose  jobs  are 
illegally  underpaid  that  they  can  work  elsewhere  is  like  telling  a 
mugging  victim  to  move  to  another  neighborhood. 

Michael  Horowitz,  counsel  to  the  director  of  the  Office  of 
Management  and  Budget,  apparently  believes  that  "comparable  worth" 
would  help  middle  class  white  women  at  the  expense  of  blacks. 
(N.Y.  Times,  Jan.  22,  1984).   The  0MB  official  ignores  the  fact 
that  black  women  will  be  a  major  beneficiary  of  the  eradication  of 
sex-based  wage  discrimination.   Significantly,  however,  0MB 
appears  to  assume  that  the  victims,  rather  than  the  lawbreakers, 
should  make  restitution  and  that  relief  can  be  obtained  only  at 
the  expense  of  the  victims  of  discrimination. 
V.    Recommendations  for  Action 

Based  upon  the  foregoing  discussion,  we  respectfully  suggest 
that  the  Committee  consider  the  following  recommendations. 

A.  New  substantive  legislation  is  not  needed.   Existing  laws 
—  Title  VII  and  Executive  Order  11246  —  prohibit  discrimination 
in  compensation.   No  new  legislation  is  needed.   Vigorous 
enforcement  is  needed. 

B.  Put  the  Congressional  House  in  order.   Congress  is  not 
only  a  legislature  but  an  employer.   Thousands  of  people  work  in 

the  legislative  agencies  that  report  directly  to  Congress  

Library  of  Congress,  Government  Accounting  Office,  Government 
Printing  Office,  Botanical  Gardens,  Congressional  Budget  Office, 
etc.   Many  of  these  employees  work  in  predominantly  female  jobs. 
As  mentioned  above,  at  least  one  legislative  agency,  GPO,  has 
already  been  found  guilty  of  gross  discrimination  in  compensation 
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on  the  basis  of  sex?^'^  As  an  employer  that  should  be  concerned 
about  discriminatory  wage  rates,  we  urge  you  to  encourage  the 
appropriate  House  Committee  to  retain  an  independent  job 
evaluation  expert  to  study  wage  discrimination  within  one  or  more 
legislative  agencies. 

Such  a  study  would  not  only  provide  the  basis  for  removing 
discrimination  in  those  agencies,  but  would  set  an  example  for  the 
rest  of  government  and  private  industry.   New  legislation  is  not 
needed  to  do  such  a  study.  The  proper  congressional  committee  can 
appropriate  the  funds.   This  can  and  should  be  accomplished  during 
this  calendar  year. 

C.  Exercise  vigorous  oversight 

The  federal  enforcement  agencies  should  be  reminded,  through 
hearings  like  this,  congressional  resolutions  and  regular 
oversight,  that  the  people  of  the  United  States,  acting  through 
their  elected  officials,  expect  our  laws  prohibiting  discrimina- 
tion to  be  enforced.   We  applaud  the  resolution  introduced  by 
Congresswoman  Schroeder,  condemning  the  inaction  by  the  federal 
agencies,  and  the  bill  introduced  by  Congresswoman  Oakar  imposing 
detailed  reporting  requirements.   EEOC  should  not  be  allowed   to 
make  promises  to  Congress,  as  it  did  a  year  and  a  half  ago,  and 
then  totally  ignore  their  promises  between  the  time  they  leave  the 
hearing  room  and  the  time  they  are  called  back  before  another 
committee.   As  stated.  Chairman  Thomas  made  a  firm  "commitment"  to 
the  House  Post  Office  Subcommittees  to  "place  high  priority  on 
comparable  worth  issues."   In  view  of  the  total  lack  of  progress 


35/  Thompson  v.  Sawyer,  supra. 
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on  such  a  "high  priority"  issue,  one  can  only  wonder  what  if 
anything  has  been  accomplished  with  other  issues  of  discrimination 
which  come  before  the  Commission.   EEOC  should  be  required  to 
report  back  to  this  committee  within  a  limited  number  of  days  on 
what  action  it  has  taken  to  enforce  the  law,  as  it  promised  the 
Post  Office  Subcommittee  in  1982,  and  presumably  will  promise  this 
committee  today. 

We  urge  this  committee  to  make  known  to  EEOC  its  opposition 
to  the  issuance  of  any  further  guidelines  and  broad  policy 
statements  regarding  "comparable  worth."   The  adoption  of 
guidelines  and  policies  have  long  enough  served  as  an  excuse  for 
inaction.   EEOC  can  and  should  develop  policy  on  a  case-by-case 
basis  by  carrying  out  its  present  -  at  least  on  paper  -  procedure 
for  investigating  sex-based  wage  discrimination,  and  leave  in 
abeyance  its  proposed  "comparable  worth"  guidelines. 

Finally,  as  EEOC  has  apparently  never  requested  that  its 
budget  allow  for  litigating  sex-based  wage  discrimination,  it 
should  not  be  allowed  to  plead  now  that  budgetary  limitations 
prevent  it  from  litigating  such  claims.   Indeed,  this  committee  is 
urged  as  part  of  its  oversight  function,  to  insist  that  EEOC 
earmark  funds  to  litigate  race  and  sex-based  wage  discrimination. 
Since  the  Commission  has  expressed  concern  over  the  cost  of 
litigating  such  claims,  this  Committee  is  urged  to  use  its  best 
efforts  to  assure  that  EEOC  will  have  sufficient  funds  which  are 
earmarked  for  litigation. 

D.  Encourage  constituents  to  use  the  laws  already  on  the  books. 

Members  of  this  committee  and  other  Members  of  Congress 
concerned  about  discrimination  have  worked  long  and  hard  for  the 
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passage  of  laws  outlawing  such  discrimination.   Private  enforce- 
ment was  designed  to  be  part  of  the  scheme  for  enforcing  these 
laws.   Members  of  Congress  can  be  of  special  help  in  educating 
their  constituents  -  including  unions,  feminist  and  other  civil 
rights  organizations  and  individuals  -  as  to  their  rights  under 
the  law  and  in  encouraging  them  to  utilize  the  law  fully  to 
exercise  those  rights.   Specifically,  Members  of  Congress  should 
encourage  the  filing  of  charges  and  lawsuits  based  on  wage 
discrimination. 

E.  Urge  EEOC  and  Justice  to  file  an  amicus  brief  on  behalf 
of  the  plaintiffs  in  the  appeal  of  the  AFSCME  case. 
Members  of  Congress  should  urge  the  EEOC  and  the  Justice 
Department  to  file  an  amicus  brief  or  to  intervene  on  behalf  of 
the  victims  of  discrimination  on  the  appeal  of  the  AFSCME  case. 
As  Chairman  Thomas  has  said,  this  is  a  straight  Gunther  Title  VII 
case.   EEOC  and  Justice  have  a  legal  duty  to  enforce  the  law  as 
interpreted  by  the  Supreme  Court.   Therefore,  they  are  duty-bound 
to  join  in  opposing  the  unlawful  discrimination  condemned  by  the 
district  court. 

VI.   Conclusion 

Finally,  we've  had  20  years  of  resolutions  and  rhetoric 
since  the  Civil  Rights  Act  was  passed.   Advocates  of  equal  pay  for 
work  of  equal  value  have  won  the  significant  legal  battles  in  the 

courts  and  we  need  to  act.   In  the  words  of  Judge  Tanner,  "It 

is  time,  NOW  RIGHT  NOW  for  a  remedy." 
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"SEPARATE  BUT  EQUAL"— JOB 
SEGREGATION  AND  PAY 
EQUITY  IN  THE  WAKE 
OF  GUNTHER^ 


Winn  Newman  * 
Jeanne  M.  Vonhof** 


L    Introduction 


The  persistent  disparity  in  earnings  between  men  and  women 
workers  has  attracted  nationwide  concern  in  recent  years.  The  average 
American  woman  who  works  full  time  earns  less  than  60  percent  of  the 
average  male's  wage  and  thus  must  work  nine  days  to  earn  what  a  man 
earns  in  five  days.'  Economic  research  and  a  growing  line  of  lawsuits 
indicate  that  sex  discrimination  accounts  for  a  significant  part  of  this 
earnings  gap.^ 

The  problem  of  pay  equity  for  women,  however,  is  not  newly  dis- 
covered. During  World  War  II  the  War  Labor  Board,  as  part  of  its 
overall  wage  regulating  powers,  addressed  the  problem  of  sex-based 
wage  inequities  occurring  within  a  single  plant  or  establishment.  The 
Board,  which  initially  established  a  policy  of  equal  pay  for  equal  or 
very  similar  work,  soon  discovered  that  many  women  were  underpaid 
in  jobs  which  were  different  from  men's  jobs.  Determining  that  these 
cases  should  be  treated  like  any  other  intraplant  wage  problem  involv- 
ing dissimilar  jobs,  the  Board  concluded  that  men  and  women  should 
be  paid  equal  wages  for  jobs  which  differed  in  content  but  required  an 
equivalent  combination  of  skill,  effort  and  responsibility.^ 

After  the  termination  of  the  War  Labor  Board,  the  concept  of  pay 
equity  for  women  entered  a  period  of  retrenchment  Unions  regularly 

f     The  authors  would  like  to  thank  the /o/lowing  for  their  comments  and  assistance  on  this 
article:  Edith  Bamett,  Thomas  Edstrom,  Christine  Owens,  Richard  Sobol,  and  Carole  W.  Wilson. 

•  General  Counsel,  American  Federation  of  Slate,  County  and  Municipal  Employees 
(AFSCME);  General  Counsel,  Coalition  of  Labor  Union  Women  (CLUW);  Co-Chair,  American  Bar 
Association  Committee  on  State  Labor  Law  Developments;  Chair.  National  Execiuive  Committee, 
Americans  for  Democratic  Action,  formerly  Gena-ai  Counsel,  International  Union  of  Electrical, 
Radio  and  Machine  Workers  (lUE):  Associate  General  Counsel  of  the  United  Steelworkers  of 
America;  Assistant  Executive  Director  of  the  Equal  Employment  Opportunity  Commission. 
••      Class  of  1982,  University  of  Illinois  College  of  Law. 

1.  See  notes  78-79  and  accompanying  text  infra. 

2.  While  this  article  focuses  on  sex  discrimination,  the  theory  and  legal  positions  expressed 
herein  apply  to  race-based  wage  inequities  as  welL 

3.  See  notes  110-14,  151-S4  and  accompanying  \xs3i\  infra. 
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filed  grievances  complaining  that  particular  jobs  were  underpaid  in  re- 
lation to  other  jobs  within  a  bargaining  unit,  and  arbitrators  were 
called  upon  to  resolve  these  disputes  by  establishing  the  proper  wage 
rates.  Unfortunately,  however,  the  industrial  relations  world  appeared 
to  wear  blinders  when  wage  disparities  occurred  in  sex-segregated 
jobs/  Employers  seemed  to  believe  that  wage  disparities  between 
men's  and  women's  jobs  were  justified  so  long  as  men  and  women  were 
not  doing  the  same  work. 

Meanwhile,  women  pushed  for  passage  of  laws  which  would  as- 
sure them  equal  pay  for  jobs  of  comparable  worth,  the  standard  used 
by  the  War  Labor  Board.  The  federal  Equal  Pay  Act^  (EPA)  which 
ultimately  emerged  from  Congress  in  1963,  however,  mandated  equal 
pay  only  for  "equal,"  not  "comparable"  work.  Consequently,  the  wage 
gap  between  male  and  female  workers  did  not  decrease  after  passage  of 
the  EPA. 

Research  over  the  past  ten  years  suggests  that  the  current  disparity 
is  not  primarily  due  to  unequal  pay  for  eqiuil  work — the  problem  ad- 
dressed by  the  EPA — but  rather  to  the  concentration  of  women  in  low- 
paying  jobs  which  are  different  in  content  from  men's  jobs.*  Most  wo- 
men work  in  jobs  which  are  held  predominantly  by  women,  and  these 
jobs  pay  less  than  men's  jobs,  regardless  of  the  skill  they  require. 
Faced  with  this  realization,  and  with  the  dramatic  increase  in  women 
entering  the  work  force  in  recent  years,  women  have  begun  to  renew 
their  demands  for  "equal  pay  for  work  of  equal  value,"  "comparable 
worth,"  or  "pay  eqmty,"  in  addition  to  "equal  pay  for  equal  work.** 

To  achieve  this  goal,  plaintiffs  have  turned  to  Title  VH  of  the  Civil 
Rights  Act  of  1964'  which  bans  "discrimination  in  compensation.'* 
More  than  a  decade  ago  the  International  Union  of  Electrical,  Radio 
and  Machine  Workers  (lUE)  filed  what  was  probably  the  first  pay  eq- 
uity lawsuit  under  Title  Vn.'  Until  the  Supreme  Court  decided  the 
recent  case  of  County  of  Washington  v.  Gunther?  however,  plaintiffs  en- 
countered a  serious  jurisdictional  obstacle:  several  courts  had  held  that 
Title  Vn  was  limited  to  the  narrow  equal  work  standard  of  the  EPA. 
The  first  section  of  this  article  discusses  Gunther,  in  which  the  Court 

4.  See  Newman.  Post-Cardner-Oenver  Developments  in  the  Arbitration  of  Discrimination 
naifTK.  Proceedings  of  the  Twenty-Eighth  Annual  Meeting.  National  Academy  of  Arbitrators  36, 
45-46  (1975). 

5.  29  U.S.C  §  206(dXlH4)  (1976). 

6.  See  Committee  on  Occupational  Classification  and  Analysis.  Assembly  of  Be- 
havioral AND  Social  Sciences,  National  Research  Coijncil,  National  Academy  of  Sci- 
ences. Women,  Work,  and  Wao^s;  Equal  Pay  for  Jobs  of  Equal  Value  42,  56-62  (D. 
Treiman  &  H.  Hartmann.  eds.  1981)  [hereinaAer  dted  as  Women,  Worx.  and  Wages].  See  also 
notes  74-79  and  accompanying  text  infra. 

7.  42  U.S.C  §§  2000e(l)-(17)  (1976). 

8.  Rinchart  v.  Westinghouse  Elec  Corp.,  No.  70-537  (N.D.  Ohio  1979).  An  out-of-court 
settlement,  aciiieved  in  1977,  provided  for  backpay  amounting  to  SI 66.000  and  future  rate  in- 
creases for  nine  job  classifications  which  had  previously  been  resthaed  to  women. 

9.  101  S.  CL  2242  (1981). 
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held  that  sex-based  wage  discrimination  suits  under  Title  VII  are  not 
limited  to  those  claims  which  are  cognizable  under  the  EPA. 

The  Gunther  Court  did  not  decide  what  type  of  evidence  will  be 
necessary  to  prove  wage  discrimination  under  Title  VTI.  Although  this 
article  suggests  several  approaches  to  proving  sex-based  wage  discrimi- 
nation cases,  its  basic  thrust  is  to  demonstrate  why  employer-controlled 
job  segregation  and  low  wages  for  women  should  constitute  2.  prima 
facie  case  of  sex-based  wage  discrimination  in  violation  of  Title  Vn.'° 
In  the  landmark  school  segregation  case,  Brown  v.  Board  of  Education 
ofTopeka,^^  a  unanimous  Supreme  Court  held  that  "[sjeparate  educa- 
tional facilities  are  inherently  unequal'"^  This  is  no  less  true  at  the 
workplace.  Racially  separate  educational  facilities  result  in  inferior  ed- 
ucation because  "separating  the  races  is  usually  interpreted  as  denoting 
the  inferiority  of  the  negro  group." '^  Similarly,  a  sexually  separate  job 
structure  results  in  inferior  wages  because  such  structure  "denot[es]  the 
inferiority  of  the  [female]  group."  The  employer  who  believes  that  wo- 
men should  be  excluded  from  certain  jobs  is  almost  certain  to  believe 
that  the  segregated  jobs  it  permits  women  to  perform  have  less  value 
than  the  jobs  performed  by  men,  and  thus  should  be  paid  less. 

Job  segregation  and  wage  discrimination  go  hand  in  glove:  when 
an  employer  has  intentionally  segregated  the  work  force,  wage  discrim- 
ination almost  invariably  follows.  This  is  particularly  true  when  the 
segregation  results  from  initial  assignment  discrimination — the  assign- 
ment on  a  segregated  basis  of  newly-hired  men  and  women  who  have 
the  same  relevant  skills.  The  symbiotic  relationship  between  initial  as- 
signment discrimination,  job  segregation,  and  wage  discrimination  is  a 
major  factor  in  the  earnings  gap  between  men  and  women  workers.'* 

The  third  part  of  the  article  discusses  the  proper  remedies  for  both 
employer-caused  segregation  and  wage  discrimination  under  Title  VTI, 
as  well  as  employer  objections  to  these  remedies.  Despite  objections  to 
the  contrary,  third-party  resolution  of  wage  inequities  involving  dissim- 
ilar jobs  is  "old  hat"  to  the  industrial  relations  and  judicial  worlds.  Us- 
ing techniques  developed  by  the  War  Labor  Board,  labor  arbitrators 
have  regularly  determined  whether  dissimilar  jobs  are  sufficiently  com- 
parable to  require  equal  wage  rates.  Furthermore,  since  the  passage  of 

10.  This  theory  was  first  proposed  by  author  Newman  at  a  197S  conference  on  the  occupa- 
tional segregation  of  women.  See  Newman.  Presenution  III,  Panel  Discussion  on  Combating 
Occupational  Segregation,  rephrued  in  \  Signs:  J.  Women  in  CuLTtmE  &  Soc'y  265  (1976)  (re- 
primed  in  Women  and  the  WoRKPt-\cE,  The  Impucations  of  Occupational  Segregation 
(M.  Blaxall  k.  B.  Reagan  eds.  197^)).  The  author's  theory  has  been  endorsed  and  extended  by 
Blumrosen,  Wage  Discrimiruuion,  Jab  Segregation  and  Title  VII  of  the  Civil  Rights  Act  of  1964,  12 
U.  Mich.  J.L.  Ref.  397  (1979).  See  also  C.  Owens,  Pay  Equity  for  Women  (1981)  (special  report 
McGraw-Hill  Co.). 

11.  347  U.S.  4«3  (1954). 

12.  Id.  at  495. 

13.  Id  at  494. 

14.  Another  major  cause  of  the  wage  gap,  the  denial  of  better  jobs  to  women  through  promo- 
tions, is  also  a  natural  concomitant  of  a  segregated  job  structtire. 
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the  Equal  Pay  Act  nearly  twenty  years  ago,  judges  have  used  similar 
techniques  to  detennine  when  job  comparisons  cross  the  sometimes 
thin  line  separating  "substantially  equal"  from  "comparable"  jobs. 
These  techniques  are  instructive  for  resolving  current  claims  of  sex- 
based  wage  discrimination  arising  under  Title  VII. 

The  final  part  of  the  article  discusses  the  future  of  the  pay  equity 
movement.  Because  the  federal  government  is  not  likely  to  take  imme- 
diate action  in  this  area,  the  pursuit  of  pay  equity  probably  will  fall  to 
private  plaintiffs  and  unions  at  least  for  the  time  being.  The  article 
concludes  that  pursuing  pay  equity  for  women  through  collective  bar- 
gaining and  litigation  is  completely  consistent  with  standard  trade 
union  objectives. 

n.    GusTHER,  Title  VII  and  the  Equal  Work  Standard 

On  its.  face,  Title  VII  of  the  Civil  Rights  Act  of  1964  appears  to 
ban  aU  forms  of  sex  discrimination  in  compensation.  Section  703(a)  of 
that  statute  states  in  relevant  part:  "It  shall  be  an  unlawful  employ- 
ment practice  for  any  employer  ...  to  discriminate  against  any  indi- 
vidual with  respect  to  his  compensation  .  .  .  because  of  such 
individual's  race,  color,  religion,  sex  or  national  origin  .  .  .  ."'^  Yet 
until  the  recent  Supreme  Court  decision  in  Cotmty  of  Washington  v. 
Gunther,^^  lower  courts  were  divided  over  whether  plaintiffs  alleging 
sex-based  wage  discrimination'^  could  proceed  under  the  liberal  stan- 
dards of  Title  Vn  or  were  restriaed  to  the  more  narrow  "equal  pay  for 
equal  work**  standard  of  the  EPA.'*  Under  the  equal  work  standard  a 

15.  The  full  text  of  §  703(aXl)  reads 

It  shall  be  an  unlawful  employment  practice  for  an  employer— (I)  to  fail  or  refuse  to  hire  or 
to  discharge  any  individuaX  or  otherwise  to  discriminate  against  any  individual  with  respect 
to  his  compensation,  terms,  conditions,  or  privileges  of  employment,  because  of  such  individ- 
ual's race,  color,  religion,  sex,  or  national  origin;  .... 

42  U.S.C  §  2000e-<2)(a)  (1976).  The  Act  does  not  define  "discrimination"  as  it  applies  to  compen- 

sadon  or  any  other  employment  pracdce. 

16.  101  S.  Cl  2242  (1981). 

17.  Throughout  this  article  the  terms  "sex  and  race-based  wage  discrimination**  will  mean 
an  employer's  use  of  a  compensation  system  which  incorporates  gender  or  race  as  a  faaor  in 
determining  wages,  salaries,  or  other  compensation.  The  term  is  not  limited  to  situations  in  which 
a  plaintiff  can  prove  that  an  employer  has  iAtentionaily  devalued  wages  on  the  basis  of  sex  or  race. 
S*t  notes  94-100  infra  and  the  accompanying  text. 

18.  The  Equal  Pay  Aa  is  an  amendment  to  the  Fair  Labor  Standards  Act,  providing  that: 
No  employer  having  employees  subjea  to  any  provisions  of  this  section  shall  discrimi- 
nate, within  any  establishment  in  which  such  employees  are  employed,  between  employees 
on  the  basis  of  sex  by  paying  wages  to  employees  in  such  establishment  at  a  rate  less  than  the 
rate  at  which  he  pays  wages  to  employees  of  the  opposite  sex  in  such  establishment  for  equal 
work  on  jobs  the  performance  of  which  requires  equal  skill,  efibrt,  and  responsibility,  and 
which  are  performed  under  similar  working  conditions,  except  where  such  payment  is  made 
pursuant  to  (i)  a  seniority  system;  (ii)  a  merit  system;  (iii)  a  system  which  measures  earnings 
by  quantity  or  quality  of  produoion;  or  (iv)  a  diflerential  based  on  any  other  factor  other 
than  sex. 

29  U.S.C  §  206(d)(1)  (1976).  For  a  disoission  of  the  coverage,  exemptions,  administration,  and 
enforcement  of  the  Equal  Pay  Act,  see  B.  ScHLfii  <&  P.  Grossman,  Eviployment  Discrimina- 
tion Law  370.75  (1976). 
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female  plaintiff  must  prove  that  a  man  working  in  the  same  establish- 
ment has  received  higher  pay  for  work  which  is  "equal,"  Le.,  almost 
identical'' 

The  source  of  the  controversy  lies  in  the  meaning  of  the  Bennett 
amendment  (section  703(h))  which  provides: 

It  shall  not  be  an  unlawful  employment  practice  imder  [Title  VII] 
for  any  employer  to  differentiate  upon  the  basis  of  sex  in  determin- 
ing the  amount  of  the  wa^es  or  compensation  paid  ...  to  employ- 
ees ...  if  such  differentiation  is  authorized  oy  the  provisions  of 
Section  206(d)  of  Title  29  [the  Equal  Pay  Act].^° 
Lower  courts  disagreed  on  the  meaning  of  this  important  provisioEL 
Several  held  that  in  adopting  the  Bennett  amendment.  Congress  in- 
tended merely  to  incorporate  into  Title  VII  the  affirmative  defenses  of 
the  EPA;^'  other  courts  found,  however,  that  the  Bennett  amendment's 
raison  d*etre  was  not  only  to  include  these  defenses  but  also,  more  im- 
portantly, to  restrict  Title  VTTs  coverage  of  sex-based  wage  discrimina- 
tion to  the  equal  work  standard  of  the  EPA."  In  Gunther  the  Supreme 

19.  Couns  have  generally  defined  "equal  work"  in  terms  of  the  similarity  ofjob  contenL  In 
Schultz  V.  Wheaton  Glass  Co..  421  F.2d  259  (3d  Cir.),  cert,  denied,  398  U.S.  905  (1970).  the  court 
held  that  job  duties  need  not  be  identical,  but  the  jobs  being  compared  must  be  "substantially 
equaL"  Although  many  courts  have  adopted  the  Wheaton  Glass  standard,  others  continue  to  use 
diJSerent  language  to  describe  the  degree  ofjob  similarity  necessary  to  prove  an  "equal  work" 
claim.  See.  e.g.,  Hodgson  v.  Golden  Isles  Nursing  Homes.  Inc  468  F.2d  1256,  1258  (5th  Cir. 

1972)  (Congress  replaced  the  standard  of  "equal  pay  for  comparable  work"  with  "equal  pay  for 
equal  work"  in  the  Equal  Pay  Aa  and  thus  intended  that  there  be  a  "substantial  identity  ofjob 
Amctions"  among  jobs  being  compared);  Brennan  v.  City  Stores,  Inc  479  F.2d  235,  238  (5th  Cir. 

1973)  (standard  under  the  Equ^  Pay  Aa  is  higher  than  mere  comparability  but  lower  than  abso- 
lute identity).  B.  Schlei  &  P.  Grossman,  supra  note  18,  at  380. 

20.  The  full  text  of  the  Bennea  amendment  states: 

It  shall  not  be  an  unlawful  employment  practice  under  this  title  for  any  employer  to  differen- 
tiate upon  the  basis  of  sex  in  determining  the  amount  of  compensation  paid  or  to  be  paid  to 
employees  of  such  employer  if  such  diflerentiation  is  authorized  by  the  provisions  of  Section 
206(d)  of  Tide  29. 
49  U.S.C.  §  2000e-<2)(h)  (1976). 

21.  International  Union  of  Elec,  Radio  &.  Mach.  Workers  v.  Westinghouse  Elec.  Corp.,  631 
F.2d  1094.  1099-1 107  (3d  Cir.  1980).  cert  denied,  49  U.S.L.W.  3954  (June  22.  I98I).  rer'g  19  Lab. 
Rei_  Rep.  (BNA)  (Fair  EmpL  Prac  Cas.)  450,  456-57  (D.N J.  1979)  [hereinafter  cited  as  lUE  v. 
Westinghouse];  Gunther  v.  County  of  Washington,  602  F.2d  882,  888-91  (9th  Cir.  1979).  ajfdupon 

pet.  for  rehearing,  623  F.2d  1303  (9th  Cir.  1980),  aff'd,  101  S.  Ct.  2242  (1981);  Fitzgerald  v.  Sirloin 
Stockade,  624  F.2d  945,  953  (10th  Cir.  1980);  GerUch  v.  Michigan  BeU  TcL  Co.,  601  F.  Supp. 
1300,  1310-19  (E.D.  Mich.  1980). 

22.  Lemons  v.  Qty  &  County  of  Denver,  620  F.2d  228,  229-30  (lOth  Cir.  1980),  cert  denied, 
49  U.SX.W.  3211,  3250  (Oct.  7.  1980);  lUE  v.  Westinghouse,  19  Lab.  Rei_  Rep.  (BNA)  (Fair 
EmpL  Prac  Cas.)  450.  456-57.  rev'd,  631  F.2d  1094  (3d  Cir.  1980),  cert  denied,  49  U.S.L.W.  3954 
(June  22,  1981).  In  another  line  of  cases  in  which  the  courts  held  that  the  "equal  work"  standard 
applied  to  Title  VII,  both  sides  simply  assumed  that  the  equal  work  standard  applied,  and  plain- 
tifs  did  not  claim  that  they  were  entitled  to  Title  VII  relief  even  if  their  jobs  proved  unequaL 
Thus  these  courts  did  not  undertake  an  extensive  analysis  of  the  Bennett  amendment.  Orr  v. 
MacNeil  &  Sons,  511  F.2d  166,  171  (5th  Cir.),  cert  denied,  423  U.S.  865  (1975);  Ammons  v.  Zia 
Co,  448  F.2d  1 17,  120  (10th  Cir.  1971);  Erickson  v.  Lustra  Lighting  Div.  of  Infl  TeL  &  TeL  Inc, 
12  Lab.  Rei_  Rep.  (BNA)  (Fair  Emp.  Prac  Cas.)  372,  376  (N.D.  CaL  1974);  Howard  v.  Ward  City. 
418  F.  Supp.  494,  503  (D.N.D.  1976);  DiSalvo  v.  Chamber  of  Commerce  of  Greater  Kansas  City, 
416  F.  Supp.  344,  849  (W.D.  Mo.  1976);  Molthan  v.  Temple  Univ.,  442  F.  Supp.  448,  455  (E.D.  Pa. 
1970). 
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Court  unraveled  the  mystery— though  not  without  creating  further 
mysteries ^by  deciding  that  the  Bennett  amendment  does  not  incorpo- 
rate the  EPA's  equal  work  standard  into  Title  VII. 

A.    Facts  and  Procedural  History  of  Gunther 

The  Gunther  plaintiffs,  classified  as  matrons,  were  female  prison 
guards  employed  in  the  female  section  of  the  jail  in  Washington 
County,  Oregon.  They  were  paid  substantially  less  than  the  male 
guards,  who  guarded  only  male  prisoners.^  Suing  under  Title  VU,^* 
the  plaintiffe  alleged  that  their  jobs  were  substantially  equal  to  the 
men's  jobs,  and  in  the  alternative,  that  at  least  part  of  the  wage  differ- 
ential was  due  to  intentional  sex  discrimination. 

In  support  of  the  latter  claim,  the  women  alleged  that  the  county 
had  condurted  an  evaluation  of  the  jobs  in  question  and  a  survey  of 
wage  rates  to  determine  the  level  at  which  they  should  be  compensated; 
the  county  had  adhered  to  the  results  of  the  survey  in  setting  the  wages 
for  the  male  positions,  but  not  for  the  female  positions.  Despite  the  fact 
that  its  survey  indicated  that  female  guard  positions  should  be  paid 
95%  as  much  as  the  male  positions,  the  county  set  the  wage  rate  at  only 
70%  of  the  men's  salaries.^ 

After  trial,  the  district  court  found  that  the  jobs  were  not  substan- 
tially equal  because  the  male  guards  were  responsible  for  more  than  ten 
times  as  many  prisoners  as  the  matrons,  whose  duties  also  included  a 
substantial  amount  of  routine  clerical  work.^*  On  the  basis  of  these 
dissimilarities,  the  distria  court  found,  and  the  court  of  appeals  agreed, 
that  there  was  no  violation  of  the  equal  work  standard.^''^  Finding  that 
the  Bennett  amendment  precluded  claims  of  sex  discrimination  in  com- 
pensation under  Title  VU  unless  the  jobs  in  question  satisfied  the  equal 
work  standard,  the  district  court  refused  to  admit  evidence  to  show  in- 
tentional sex-based  wage  discrimination. 

On  appeal,  the  Ninth  Circuit  reversed  the  district  court's  decision 
on  the  Title  Vn  issue,^*  ruling  that  the  women  were  not  precluded  from 
suting  a  claim  under  Title  VII  merely  because  their  jobs  were  not  sub- 
stantially equal  to  the  higher  paying  men's  jobs.  In  a  supplemental 
decision  denying  the  county's  petition  for  rehearing,  the  panel  again 

23.  Prior  to  1973  the  matrons  were  paid  between  S476  and  S606  per  month,  while  the  male 
guards  received  between  S668  and  S8S3  per  month.  Aiter  a  wage  increase  in  1973  the  women 
were  paid  between  SS22  and  S668  per  month,  while  the  men  received  S701  to  S940  per  month.  See 
Gtmiher  v.  County  of  Washington,  20  Lab.  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac  Cas.)  788,  789  (D. 
Ore.  1976).  Thus,  plaintiff  alleged  that  they  were  paid  about  70%  as  much  as  the  meiL 

24.  The  suit  was  filed  under  Title  VII  because  the  EPA  did  not  apply  to  employees  of  fed- 
eral, sute,  and  local  governments  until  passage  of  the  1974  amendments  to  the  Fair  Labor  Stan- 
dards ACL 

25.  County  of  Washington  v.  Gunther.  101  S.  Cl  2242,  2253  (1981). 

26.  Id  at  2245. 

27.  This  issue  was  not  appealed  to  the  Supreme  Court 

28.  Gunther  v.  County  of  Washington,  602  F.2d  882  (9th  Cir.  1979). 
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emphatically  rejected  the  respondents*  argument  that  the  reach  of  Title 
VII  in  the  area  of  sex-based  wage  discrimination  cases  was  limited  by 
the  Bennett  amendment  to  those  practices  which  also  violate  the 
EPA.^'  Thus,  the  stage  was  set  for  appeal  to  the  Supreme  Court, 

B.     The  Supreme  Court  Decision 

At  the  outset,  it  is  important  to  define  precisely  what  the  Supreme 
Court  did  not  decide  in  Gunther.  The  Court  did  not  reach  the  question 
of  whether  the  county  had  in  fact  violated  Title  VII  in  setting  the  plain- 
tifi"s'  wage  rates.  Nor  did  the  Court  detennine  what  evidence  would  be 
necessary  to  prove  such  a  violation  or  the  elements  essential  in  making 
out  2,  prima  facie  case  of  sex-based  wage  discrimination  under  Title 
VII.^  In  the  Court's  view  the  sole  question  confronting  it  was  the  juris- 
dictional issue  of  whether  Title  VII  of  the  Civil  Rights  Aa  permits 
claims  of  sex-based  wage  discrimination  which  would  not  be  cogniza- 
ble under  the  EPA.  The  Court  answered  that  question  in  the 
affirmative. 

In  the  eyes  of  the  Court,  the  contrary  interpretation  of  the  Bennett 
amendment  advanced  by  the  county  and  various  amici^  which  would 
allow  large  numbers  of  discriminatory  sex-based  pay  practices  to  con- 
tinue unchallenged,  was  without  basis  in  law  or  logic.  The  Court  based 
its  interpretation  of  the  Bennett  amendment  on  the  plain  language  of 
the  statute,  the  amendment's  legislative  history,  and  the  broad  remedial 
purpose  of  Title  VTL 

/.     Statutory  Language 

The  Bennett  amendment  provides  that  Title  VH  permits  sex-based 
pay  differentials  only  if  they  are  "authorized"  by  the  EPA.^'  The  key 
to  the  amendment's  meaning,  therefore,  lies  in  the  meaning  of  the  word 
"authorize,"  and  the  task  for  the  Supreme  Court  was  to  decide  what 
types  of  pay  differentials  were  authorized  by  the  EPA. 

In  Gunther  y  the  county  argued  in  effect  that  the  word  "authorize" 
means  no  more  than  **not  prohibit"  This  view  had  been  adopted  by 
the  district  court  in  lUE  v.  Westinghouse  ^^  which  openly  acknowl- 
edged that  as  a  result  of  this  holding,  "any  conduct  not  prohibited  by 
the  Equal  Pay  Act  is  'authorized'  by  that  act .  .  .  ."'^  The  only  form  of 
conduct  prohibited  by  the  EPA  is  unequal  pay  for  equal  work;^  under 
this  interpretation,  therefore,  any  other  form  of  wage  discrimination 

29.  Gunther  v.  County  of  Washington,  623  F.2d  1303  (9th  Cir.  1980). 

30.  County  of  Washington  v.  Gunther,  101  S.  Cl  2242,  2246,  n.8  (1981). 

31.  Ste  note  20  and  accompanying  text  supra. 

yL     19  Lab.  Rel.  Re?.  (BNA)  (Fair  EmpL  Prac  Cas.)  450  (D.NJ.  1979),  rev'd,  631  F.2d  1094 
(3d  Cir.  1980),  cert,  denied,  49  U.S.L-W.  3954  (June  22,  1981). 

33.  Id  at  453. 

34.  For  the  text  of  the  Equal  Pay  Act  see  note  18  supra. 
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would  be  authorized  by  the  EPA  and  thus  exempt  from  Title  VII." 

The  Supreme  Court  rejected  this  interpretation.  Writing  for  the 
five-member  majority.  Justice  Brennan  observed  that  the  word  "au- 
thorizc"  usually  denotes  "an  aflarmative  enablmg  action,  and  that  the 
Black's  Law  Dictionary  definition  is  'no  empower,  to  give  a  right  or 
authority  to  act."'*  .    .     ^       ^   ,. 

Turning  to  the  language  of  the  EPA,  the  majonty  found  that  the 
first  part  of  the  Act,  which  proscribes  unequal  pay  for  equal  work,  "c^ 
hardly  be  said  to  'authorize'  anything  at  all:  it  is  purely  prohibitory."' 
The  Court  concluded,  therefore,  that  the  word  "authorize"  could  only 
refer  to  the  second  part  of  the  EPA,  which  authorizes  unequal  pay  for 
equal  work,  but  only  when  the  differential  is  based  on  one  of  the  EPA's 
four  afl&rmative  defenses— seniority,  merit,  quantity  or  quaUty  of  pro- 
duction, or  a  faaor  other  than  sex.'* 

The  Court  next  determined  whether  this  reading  of  the  Bennett 
amendment  rendered  it  superfluous.  The  county  had  argued  that  the 
first  three  of  the  EPA's  four  afl&rmative  defenses  already  were  specifi- 
cally included  in  Title  VII  at  the  time  the  Bennett  amendment  was 
passed.'*  They  asserted,  further,  that  the  fourth  defense,  allowing  pay 
differentiab  based  upon  "any  other  faaor  other  than  sex,"  is  implicit  in 
Title  Vn,  because  a  pay  difference  between  male  and  female  employees 
which  is  not  based  upon  sex  does  not  violate  the  Act.  The  county  ar- 
gued that  the  interpretation  eventually  adopted  by  the  Court  vould 
render  the  amendment  redundant  of  other  Title  VH  language  and 
therefore  meaningless. 

The  Court  disagreed,  describing  the  Bennett  amendment  as  a 
"technical"  amendment  designed  to  resolve  potential  conflicts  between 
Title  vn  and  the  EPA.  The  inclusion  of  the  first  three  EPA  defenses  in 
the  amendment  insured  that  they  would  be  construed  consistently 
under  both  statutes.'**' 

The  Court,  moreover,  placed  special  emphasis  on  the  fourth  EPA 


35.  This  interpretatioa  suggests  that  everything  relevant  to  a  sutute  is  authorized  by  it  unless 
specifically  prohibited.  Taking  this  argument  lo  its  logical  exueme,  one  could  argue  that  a  traffic 
law  which  prohibits  motorists  from  striking  other  cars  "authorizes"  them  to  strike  pedestrians. 

36.  101  S.  CL  at  2247. 

37.  Id.  at  2248.  As  an  amendment  to  the  Fair  Labor  Standards  Act,  the  thrust  of  the  Equal 
Pay  Act  is  regulatory  and  its  language  primarily  negative.  It  bans  one  fonn  of  sex  discrimmatioiL 
unequal  pay  for  equial  woric,  and  allows  several  limited  exceptions  to  that  prohibitioiL  See  note  18 
atpra  for  the  text  of  the  Equal  Pay  Act. 

38.  I<L  at  2248. 

39.  The  first  sentence  of  §  703(h)  already  included  language  stating: 
Notwithstanding  any  other  provision  of  this  title,  it  shall  not  be  an  unlawful  employment 
practice  for  an  employer  to  apply  different  standards  of  compensation,  or  different  terms, 
conditions  or  privileges  of  employment  pursuant  to  a  bona  fide  seniority  or  merit  system,  or  a 
system  which  measures  earnings  by  Quantity  or  quality  of  production  or  to  employees  who 
work  in  different  locations,  provided  tnat  such  differences  are  not  the  result  of  an  intention  to 
divriminate  because  of  race,  color,  religion,  sex  or  national  origin  .... 

42  U.S.C  §  2000e-2(h)  (1976). 

40.  101  S.  Ct.  at  2248. 
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defense,  which  allows  pay  differentials  based  upon  "any  other  factor 
other  than  sex."  This  defense  would  not  have  been  included  in  Title 
VII  had  it  not  been  for  the  Bennett  amendment.  In  a  rather  cryptic 
passage.  Justice  Brennan  wrote  that  the  inclusion  of  the  fourth  aflirma- 
tive  defense  "could  have  significant  consequences  for  Title  VII  litiga- 
tion.'"*' He  declined,  however,  to  reveal  exactly  what  those 
consequences  might  be.'*^ 

2     Legislative  History 

The  legislative  history  of  the  Bennett  amendment  is  perhaps  most 
notable  for  its  brevity  and  ambiguity.  There  are  no  lengthy  legislative 
debates  or  testimony  on  which  the  Court  could  rely  to  determine  un- 
equivocally congressional  intent  with  regard  to  the  amendment.  But 
the  Court  found  that  the  legislative  history  did  not  manifest  an  aflSrma- 
tive  congressional  intent  to  limit  the  reach  of  Title  VII  to  the  equal 
work  standard  of  the  EPA.  On  the  basis  of  this  finding,  the  Court  con- 
cluded that  the  legislative  history  of  the  amendment  is  fully  consistent 
with  a  reading  which  incorporates  only  the  four  affirmative  defenses  of 
the  EPA.^3 

The  Bennett  amendment  was  not  part  of  the  Civil  Rights  BUI 
when  it  first  passed  the  House  and  was  sent  to  the  Senate.  Rather,  the 
amendment  was  added  on  the  floor  of  the  Senate  after  cloture  was 

41.  Id. 

42.  The  relevant  portioa  of  Justice  Brezman's  opision  sutes: 

Title  VITs  prohibition  of  discriminatory  employment  practices  was  intended  to  be 
broadly  inclusive,  proscribing  "not  only  overt  discrimination  but  also  practices  that  are  fair  in 
form,  but  discriminatoi7  in  operation."  Griggs  v.  Duke  Power  G;.,  401  U.S.  424,  431  (1971). 
The  struaure  of  Title  VII  litigation,  including  prestimptions,  burdens  of  proof,  and  defenses, 
has  been  designed  to  reflea  this  approach.  The  fourth  affirmative  defense  of  the  Equal  Pay 
Act,  however,  was  designed  diSereatly,  to  confine  the  application  of  the  Act  to  wage  dideren- 
tials  atthbuuble  to  sex  discrimination.  RR.  Rep.  No.  309.  88th  Cong..  1st  Sess.,  3  (1963). 
Equal  Pay  Aa  litigation,  therefore,  has  been  struaured  to  permit  employers  to  defend  against 
charges  of  discrimination  where  their  pay  dif  erentials  are  based  on  a  bona  fide  use  of  "other 
faaors  other  than  sex."" 

'  'The  legislative  history  of  the  Equal  Pay  Aa  was  examined  by  this  Court  in  Com* 
ing  Glass  Works  v.  Brennan,  417  U.S.  188,  198-201  (1974).  The  Court  observed  that 
earlier  versions  of  the  equal  pay  bill  were  amended  to  define  equal  work  and  to  add  the 
fourth  affirmative  defense  because  of  a  concern  that  bona  fide  job  evaluation  systems 
used  by  American  businesses  would  otherwise  be  disrupted.  Id,  at  199-201. 
Id  at  2248  (&  n.11  (emphasis  added). 

Several  commenutors  have  suggested  that  this  passage  indicates  that  employers  may  rebut  a 
showing  of  wage  discrimination  by  proving  that  their  condua  was  not  intentionally  discrimina- 
tory. See,  eg. ,  Powers  &  Cooper,  VaUdity  of  Comparable  Worth  Left  Open  by  Cntnther,  Legal 
Times  of  Washington,  June  15,  1981,  at  18,  coL  4.  Powers  and  Cooper  observed  that  the  Coun 
appeared  to  contrast  the  fourth  affirmative  defense  with  Title  vn  disparate  impact  fiaim<,  which 
require  no  showing  of  intenL  (See  note  94  and  accompanying  text  infra).  Id 

The  limited  holding  in  Gunther,  however,  does  not  create  a  non-intent  defense  for  employers 
in  wage  discrimination  cases  because  the  Court  explicitly  refused  to  determine  the  efiTects  of  the 
fourth  affirmative  defense.  See  Lenhofl^  "Gunther"  Opera  New  Wage  Discrimination  Territory, 
Legal  Times  of  Washington,  July  20,  1981,  at  13.  coL  1.  The  Court's  conunents  are  limited,  more- 
over, to  the  potential  effects  of  bona  fide,  non-discriminatory  Job  evaluation  plans. 

43.  101  S.  Ct.  at  2249. 
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adopted.**  The  colloquy  preceding  the  adoption  of  the  amendment 
was  very  short.  During  this  exchange,  its  sponsor,  Senator  Bennett, 
said: 

I  do  not  believe  sufficient  attention  may  have  been  paid  to 
possible  conflicts  between  the  wholesale  insertion  of  the  word 
*!sex**  in  the  bill  and  in  the  Equal  Pay  Act 

The  purpose  of  my  amendment  is  to  provide  that  in  the  event 
of  conflicts,  the  provisions  of  the  Equal  Pay  Act  shall  not  be 
nullified.'*' 


44.  The  Guiaher  Court  observed  that  the  original  draft  of  the  House  bill  did  not  contain  a 
prohibition  against  discrimination  on  the  basis  of  sex.  See  Vaas,  Title  VII:  Legislative  History,  7 
B.C  Indus.  4  Com.  L.  Rev.  431.  44M3  (1966);  Gin  &  Gelb,  Beyond  the  Equal  Pay  Act:  Ex- 
ponding  Wage  Differential  Protections  Under  Tale  VII,  8  LOY.  Cm.  LJ.  723,  743  (1977).  The  sex 
dischmination  provision  was  not  added  to  the  bill  until  two  days  before  it  passed  the  House  of 
Represenutives.  110  CONO.  Rec  2577-84  (1964).  After  emerging  from  the  House,  the  bill  by- 
passed Senate  committees  and  west  straight  to  the  floor  of  the  Senate,  where  the  Bennett  amend- 
ment was  added.  Thus  neither  House  held  hearings  nor  conduaed  an  in-depth  analysis  of  the 
relationship  between  the  sex-based  provisions  of  Title  VII  and  the  Equal  Pay  Act  101  S.  Ct.  at 
2249.  A  year  after  the  passage  of  the  biU,  Senator  Betmett  described  the  droimstances  surround- 
ing the  adoption  of  his  amendment  as  "an  atmosphere  of  complete  chaos"  in  which  S6  roU  call 
votes  were  called  within  two  days.  Ill  Cong.  Rec  13,339  (1965). 

45.  The  full  text  of  the  colloquy  reads: 

Mr.  BENNETT.  Mr.  President.  1  yield  myself  2  minutes. 

I  call  up  my  amendment  No.  105 1  and  ask  that  it  be  read. 

The  PRESIDING  OFFICER.  The  amendment  will  be  stated. 

The  legislative  dert  read  as  follows: 
On  page  44,  line  15,  immediately  after  the  period,  it  is  proposed  to  insert  the  following 
new  sentence:  "It  shall  not  be  an  unlawful  employment  practice  under  this  title  for  any 
employer  to  differentiate  upon  the  basis  of  sex  in  determining  the  amount  of  the  wages  or 
compensation  paid  or  to  be  paid  to  employees  of  such  employer  if  such  diferentiation  is 
autfaiirized  by  the  provisions  of  section  6(d)  of  the  Fair  Labor  Standards  Aa  of  1938,  as 
amended  (29  U.S.C.  206(d)).- 

Mr.  BENNETT.  Mr.  President,  after  many  years  of  yearning  by  members  of  the  fair  sex 
in  this  country,  and  after  very  careful  study  by  the  appropriate  committees  of  Congress,  last 
year  Confess  passed  the  so-<alled  Equal  Pay  Act.  which  became  effective  only  yesterday. 

By  this  time,  programs  have  been  esublished  for  the  effective  administration  of  this  act. 
Now,  when  the  avil  rights  bill  is  under  consideration,  in  which  the  word  "sex"  has  been 
inserted  in  many  places,  1  do  not  believe  sufficient  attention  may  have  been  paid  to  possible 
conflicts  between  the  wholesale  insertion  of  the  word  "sex"  in  the  bill  and  in  the  Equal  Pay 
Act 

The  purpose  of  my  amendment  is  to  provide  that  in  the  event  of  conflicts,  the  provisions 
of  the  Equal  Pay  Act  shall  not  be  nulliflnl 

I  understand  that  the  leadership  in  charge  of  the  bill  have  agreed  to  the  amendment  as  a 
proper  technical  correction  of  the  bilL  If  they  will  confinn  that  understand  \sic\y  1  shall  ask 
that  the  amendment  be  voted  on  without  aslung  for  the  yeas  and  nays. 

Mr.  HUMPHREY.  The  amendment  of  the  Senator  from  Utah  is  helpftii  I  believe  it  is 
needed.  1  thank  him  for  his  thoughtfulness.  The  amendment  is  fully  acceptable. 

Mr.  DIRKSEN:  Mr.  President,  I  yield  myself  1  minute. 

We  were  aware  of  the  conflia  that  might  develop,  because  the  Equal  Pay  Aa  was  an 
amendment  to  the  Fair  Labor  Standards  AcL  The  Fair  Labor  Standards  Aa  carries  out 
certain  exceptions.  ^ 

All  that  the  pending  amendment  does  is  recognize  those  exceptions,  that  are  carried  ia 
the  basic  aa. 

Therefore,  this  amendment  is  necessary,  in  the  interest  of  clarification. 

The  PRESIDING  OFFICER.  (Mr.  RaicoFF  in  the  chair).  The  question  is  on  agreeing 
to  the  amendment  of  the  Senator  from  Utah.  (Putting  the  question.) 

The  amendment  was  agreed  to. 
110  CoNO.  Rec  13,647  (1964). 
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Senator  Bennett's  comment  was  followed  almost  immediately  by  Sena- 
tor Dirksen,  who  added: 

We  were  aware  of  the  conflict  that  might  develop,  because  the 
Equal  Pay  Act  was  an  amendment  to  the  Fair  Labor  Standards 
Act.  The  Fair  Labor  Standards  Act  carries  out  certain  exceptions. 

All  that  the  pending  amendment  does  is  recognize  those  ex- 
ceptions, that  are  carried  in  the  basic  act.*** 

On   the   basis    of  these    two    comments,    the    Senate   passed    the 
amendment.*"' 

In  this  meager  legislative  history,  the  Court  found  no  intention  to 
limit  the  scope  of  Title  VII  wage  discrimination  claims  to  the  equal 
work  standard  of  the  EPA.  The  Justices  concluded  that  Senator  Ben- 
nett proposed  the  amendment  because  of  a  general  concern  over  con- 
flict between  the  two  antidiscrimination  statutes,  rather  than  a  specific 
concern  over  the  equal  work  standard.** 

In  a  footnote,  the  Court  summarized  its  view  of  the  legislative  his- 
tory by  observing  that  "not  one  Senator  or  Congressman  discussing  the 
Bennett  Amendment  during  the  debates  over  Title  VII  so  much  as 
mentioned  the  'equal  pay  for  equal  work'  standard."*'  The  Court  con- 
cluded by  stating  that  the  few  references  to  the  Bennett  amendment  in 
Title  Vn's  legislative  history  supported  its  interpretation  in  a  broad 
sense,  even  though  they  did  not  explicitly  confirm  it  The  Court  also 
held  that  the  legislative  history  clearly  did  not  support  an  alternative 
reading  incorporating  both  the  equal  work  standard  and  the  four  af- 
firmative defenses. 


46.  1 10  CONO.  Rec  13.647  (1964). 

47.  Whea  the  Conference  Committee  Report,  which  included  the  Senate-passed  Bennen 
amendment,  went  back  to  the  House,  only  Rep.  Ceiler  commented  on  it.  He  suted  that  the  Ben- 
nett  amendment  "provides  that  compliance  with  the  Fair  Labor  Standards  Act,  as  amended,  satis- 
fies the  requirement  of  the  title  [Title  VII]  barring  discrimination  because  of  sex  ...  ."  1 10 
CONO.  Rec.  15.396  (1964).  His  comments  suggest  that  the  limits  of  the  EPA  would  apply  not  only 
to  wage  discrimination  <'la«"i«.  but  to  all  claims  of  sex-based  discrimination  under  Tide  VIL  For 
this  reason  the  Supreme  Court  concluded  that  his  comments  were  not  meant  to  be  precise,  and 
accorded  them  no  weighL  101  S.  Cl  at  22S1.  The  majority  also  gave  no  weight  to  comments 
made  by  legislators  after  the  passage  of  the  AcL  Id.  at  2251  n.l6. 

48.  The  Court  found  support  for  this  view  in  Senator  Beimett's  own  designation  of  the 
amendment  as  'technicaL"  The  Coun  also  found  that  the  sponsor's  concern  for  not  disrupting  the 
effective  administration  of  the  Equal  Pay  Aa  was  more  compatible  with  an  interpretation  incor- 
porating only  the  affirmative  defenses,  "as  administratively  interpreted."   101  5.  Cl  at  2250. 

49.  Id.  at  2250  il  13.  Justice  Brennan  delivered  this  observation  in  response  to  Justice  Rehn- 
quist's  dissenting  view  that  the  principal  way  in  which  the  Equal  Pay  Ao  might  be  "nullified,"  as 
Seiutor  Bennett  feared,  was  if  the  equal  work  standard  did  not  control  all  Title  VII  claims  of  sex 
discrimination  in  compensation.  In  another  footnote.  Justice  Brennan  again  addressed  the  dis- 
sent's view  that  under  the  majority's  interpreution  "the  Equal  Pay  Act  would  be  impliedly  re- 
pealed," because  no  plaintiff  would  choose  to  sue  under  its  stria  equal  work  standard,  if  they 
could  sue  instead  under  a  broader  Title  VII  standard.  The  Coun  noted  that  the  EPA  offers  several 
significant  advanuges  to  the  plaintiff  over  Title  VII,  including  a  more  generous  sutute  of  limita- 
tions for  calculating  back  pay  relief  and  the  ability  to  sue  without  first  resorting  to  administrative 
remedies.  Id.  at  2250  n.14. 
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3.  EEOC  Interpretations' 

The  Court  considered  but  gave  little  weight  to  guidelines  and  deci- 
sions concerning  the  Bennett  amendment  issued  by  the  Equal  Employ- 
ment Opportunity  Commission  (EEOC),  the  federal  agency  entrusted 
with  enforcing  Title  VII/°  In  Griggs  v.  Duke  Power  Co. ,''  the  Supreme 
Court  held  that  EEOC  interpretations  of  Title  VII  are  normally  enti- 
tled to  great  weight.  Subsequently,  the  Supreme  Court  held  that  where 
the  EEOC  had  not  taken  a  consistent  position  on  the  issue  before  the 
Court,  the  current  interpretation  was  not  entitled  to  such  weight." 
Contrary  to  the  position  of  EEOC  in  its  amicus  brief,  the  Court  con- 
cluded that  the  agency  had  not  followed  a  consistent  course  since  1965. 

The  Court  found  that  the  agency's  1965  guidelines  on  sex  discrimi- 
nation appeared  to  support  the  county's  position  that  the  Bennett 
amendment  incorporated  the  EPA's  equal  work  standard  into  Title 
VTI.  Justice  Brennan  observed,  however,  that  "EEOC  practice  under 
this  Guideline  was  considerably  less  than  steadfast."*^  The  Court 
found,  moreover,  that  the  current  guidelines  do  not  directly  address  the 
meaning  of  the  Bennett  amendment,  and  that  at  least  in  recent  years 
the  EEOC  frequently  had  advocated  the  interpretation  adopted  by  the 
Supreme  Court.^'*  Because  of  the  agency's  inconsistent  course,  the 
Court  did  not  feel  constrained  to  adopt  the  narrow  interpretation  of  the 
Bennett  amendment  which  was  "once  espoused,  but  not  consistently 
followed"  by  the  EEOC.*^ 

4.  Remedial  Nature  of  Title  VII  and  Canons  of 
Statutory  Construction 

In  his  dissent.  Justice  Rehnquist  criticized  the  failure  of  the  major- 
ity to  consider  the  doctrine  oi  in  pari  materia,  which  would  require  that 
the  EPA  and  Title  VTI  be  construed  together.  The  dissent  stated  that  in 
light  of  this  canon  the  EPA,  as  the  earlier  and  more  specific  statute, 

so.  While  the  EEOC  does  not  have  the  authority  to  issue  bioding  substantive  regulations,  it 
may  issue  interpretive  guidelines.  42  U.S.C.  §  2000e>12  (1976).  The  first  Title  VII  guidelines  were 
issued  in  1965,  shortly  after  the  passage  of  the  Civil  Rights  Act  The  agency  substantially  revised 
its  sex  discrimination  guidelines  in  1971  29  CF.R.  §  1604  (1972). 

SI.  401  U.S.  424  (1971).  For  a  more  complete  discussion  of  Griggs,  see  note  94  and  accom- 
panying text  m/ra. 

51  General  Elec  Co.  v.  GUbert,  429  U.S.  125  (1976)  (no  weight  accorded  to  1972  EEOC 
guidelines  concerning  pregnancy  benefits  because  of  conflicting  1965  guidelines). 

53.  101  S.  Cl.  at  2251  The  Coun  noted,  for  example,  that  in  1968  the  agency  had  issued  a 
"reasoiuble  cause"  determination  finding  a  pattern  of  sex  discrimination  where  an  employer  paid 
male  and  female  employees  from  different  wage  schedules  for  work  which  was  not  equal  but 
"reasonably  comparable."  Case  So.  AU  7-3-173,  died  at  101  S.  Ct  at  2251 

54.  The  EEOC  had  filed  amicus  briefs  supporting  plainiifls*  claims  that  the  Bennett  amend- 
ment did  not  incorporate  the  equal  work  standard  in  several  cases,  including  Gwtther,  lUE  v. 
Westinghouse,  631  F.2d  1094  (3d  Cir.  1980),  cert  daiied,  49  U.S.L.W.  3954  (June  21  1981);  and 
Fitzgerald  v.  Sirloin  Stockade,  Inc.  624  F.2d  945  (10th  Cir.  1980).  The  agency  itself  has  not  filed 
any  wage  discrimination  cases  to  date.  See  text  accompanying  note  220  infra. 

55.  101  S.  Cl  at  2251 
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should  control  the  broader  prohibitions  of  Title  VII.**  Without  re- 
sponding directly  to  this  contention,  the  majority  focused  instead  on 
the  remedial  purposes  underlying  both  statutes.  Justice  Brennan  stated 
that  Congress  intended  the  courts  to  use  a  "broad  approach"  in  defin- 
ing equal  employment  opportunity,  and  asserted  that  the  Court  must 
"avoid  interpretations  of  Title  VII  that  deprive  victims  of  discrimina- 
tion of  a  remedy,  without  clear  congressional  mandate."*' 

The  Court  recognized  that  a  contrary  interpretation  of  the  Bennett 
amendment  which  required  plaintiffs  to  meet  the  equal  work  standard 
would  deprive  many  victims  of  a  remedy  in  cases  where  sex-based 
wage  discrimination  clearly  exists.  In  perhaps  the  strongest  language  of 
the  opinion,  Justice  Brennan  said  that  the  county's  interpretation 
would  mean  that  "a  woman  who  is  discriminatorily  underpaid  could 
obtain  no  relief — ^no  matter  how  egregious  the  discrimination  might 
be — unless  her  employer  also  employed  a  man  in  an  equal  job  in  the 
same  establishment,  at  a  higher  rate  of  pay."*^ 

The  decision  provides  several  specific  illustrations  of  discrimina- 
tion which  would  be  unreachable  under  the  equal  work  standard.  If  a 
female  were  the  sole  occupant  of  a  job  classification,  for  example,  an 
employer's  admission  that  it  would  have  paid  her  more  if  she  were  a 
man  would  not,  under  the  dissent's  view,  violate  Title  VII.*'  This  inter- 
pretation also  would  appear  to  require  overruling  Los  Angeles  Depart- 
ment of  Water  <&  Power  v.  Manhart^  in  which  the  Supreme  Court 
upheld  the  Ninth  Circuit's  ruling  that  an  employer  violated  Title  VII's 
ban  on  sex  discrimination  in  compensation  when  it  withheld  more 
money  from  the  paychecks  of  female  workers  than  from  male  employ- 
ees for  contributions  to  the  pension  fund.  Under  the  county's  interpre- 
tation of  the  Bennett  amendment,  the  only  successful  plaintiffs  in 
Manhart  would  have  been  plaintiffs  working  in  jobs  substantially  equal 
to  men's  jobs.  Thus,  a  female  auditor  might  be  able  to  recover  while  a 
female  secretary  might  not.  In  Gunther,  the  Court  held  that  "Congress 
surely  did  not  intend  the  Bennett  amendment  to  insulate  such  blatantly 
discriminatory  practices"  from  redress  under  Title  VII.**' 

The  majority  observed  further  that  if  an  employer  used  a  wage 
determination  system  which  was  transparently  sex-biased,  women 
could  not  challenge  it  under  the  dissent's  view  unless  they  also  could 
prove  that  their  jobs  were  equal  to  jobs  held  by  men  in  the  same  estab- 
lishment.**^ Finally,  employers  who  were  covered  by  Title  VII  but  not 

56.  Id.  at  2255.  "       """ 

57.  Id.  at  2251  . 

58.  Id 

59.  Such  an  interpretauon  also  might  have  encouraged  employers  to  engage  in  deliberate — 
albeit  illegal— occupational  segregation,  in  order  to  avoid  suits  alleging  equal  work  violations. 
See  text  following  note  145  infra. 

60.  435  U.S.  702  (1978). 

61.  101  S.  Ct  at  2253. 
61  101  S.  O,  at  2251 
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by  the  EPA  would  be  free  to  practice  sex  discrimination  in  compensa- 
tion, including  unequal  pay  for  equal  work.  Because  discrimination  by 
this  group  would  not  be  prohibited  by  the  EPA,  it  presumably  would 
be  "authorized"  by  Tide  VII." 

The  Court  noted,  moreover,  that  adoption  of  the  county's  interpre- 
tation of  the  Bennett  amendment  would  run  directly  counter  to  several 
important  Supreme  Court  decisions  concerning  the  breadth  of  Title  VII 
in  eliminating  discrimination  in  employment.  Quoting  from  the  semi- 
nal case  qI Franks  v.  Bowman  Transportation  Co.  ,**  the  Court  reiterated 
its  view  that  Title  VII  "prohibit[s]  all  practices  in  whatever  form  which 
create  inequality  in  employment  opportunity  due  to  discrimination  on 
the  basis  of  race,  religion,  sex,  or  national  origin."*^ 

C    Significance  of  G\mih.tx 

The  Supreme  Court  referred  to  its  decision  in  Gunther  as  a  narrow 
ruling.^  Justice  Rehnquist  compared  the  opinion  to  a  "restricted  rail- 
road ticket,  'good  for  this  day  and  train  only,'  "*'^  and  criticized  the 
majority  for  providing  little  guidance  to  "employers  or  lower  courts" 
concerning  what  type  of  wage  discrimination  claims  violate  Title  VII. 
In  limiting  itself  to  deciding  only  the  important  jurisdictional  issue 
before  it,  however,  the  Court's  approach  is  fully  consistent  with  its  past 
praaice  in  breaking  new  legal  ground.  The  Court  regularly  decides  a 
new  legal  issue  narrowly,  leaving  to  lower  courts  the  responsibility  of 
fleshing  out  its  rulings  in  the  context  of  specific  cases.^' 

63.  Id. 

64.  424  U.S.  747  (1976). 

65.  101  S.  Ct.  at  2253.  dting  from  424  U.S.  at  763.  The  Court  also  quoted  from  Los  Angeles 
Dep't  of  Water  &  Power  v.  Manhan,  435  U.S.  702,  707  ix.13  (1978)  where  it  had  said:  •*In  forbid- 
ding employers  to  discriminate  against  individuals  because  of  their  sex.  Congress  intended  to 
strike  ai  the  entire  spectrum  of  disparate  treatment  of  men  and  women  resulting  from  sex  stereo- 
types."  101  S.  Cl  at  2253  (emphasis  in  original). 

66.  101  S.  Ct.  at  2246. 

67.  101  S.  Cl  at  2255,  citing  Smith  v.  Ailwright.  321  U.S.  649.  669  (1944). 

68.  With  regard  to  Title  VII  issues,  this  approach  has  received  critical  approval  from  several 
ofhdals  of  the  Equal  Employment  Opponunity  Commission,  the  federal  agency  charged  with 
enforcing  Title  VIL  Former  EEOC  Vice  Chair  Daniel  Leach  and  his  Special  Assistant,  Attorney 
Christine  Owens,  recently  wrote  that  the  approach  has  worked  well  in  resolving  problems  arising 
from  seniority  systems.  Leach  St.  Owens.  Equal  Employment  Opponunity  Today:  A  Time  of 
Scrutiny  and  Evaluation  (article  published  by  New  York  Sute  School  of  Industrial  and  Labor 
Relations,  Cornell  University  1981).  In  International  Bhd.  of  Teamsters  v.  United  States.  431  U.S. 
324  (1977),  the  Supreme  Court  decided  that  Title  VII  protected  bona  fide  non-discriminatory 
seniority  plans,  even  when  they  perpetuated  the  effects  of  past  discrimination  in  assignment.  Id. 
at  352.  The  Court  declined  to  decide,  however,  what  constitutes  a  protected  seniority  system, 
leaving  this  task  to  lower  courts.  Leach  and  Owens  comment  that  "[mjany  courts,  especially  those 
in  the  Fifth  Circuit,  have  done  an  exemplary  job  of  fleshing  out  this  complex  area  of  the  law," 
citing  as  an  example  Swini  v.  Pullman  Standard,  624  F.2d  525  (5th  Cir.  1980X  cert,  granted,  49 
U.S.L.W.  3788  (1981).  Leach  &  Owens,  supra,  at  40.  See  also  Brown  v.  Board  of  Educ  of  To- 
peka,  347  U.S.  483  (1954)  (school  systems  must  desegregate  '*with  all  deliberate  speed,"  a  term 
defined  by,  e.g.,  Cato  v.  Parham,  403  F.2d  13  (8th  Cir.  1968),  Adams  v.  Mathews,  403  F.2d  186 
(5th  Cir.  1968),  Haney  v.  County  Bd.  of  Educ,  429  F.2d  368  (8th  Cir.  1970).  and  Carr  v.  Mont- 
gomery County  Bd.  of  Educ,  429  F.2d  384  (5th  Cir.  1970)). 
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The  real  concern  of  these  critics  may  be  that  the  Gunther  decision 
is  too  broad.  Many  observers,  especially  members  of  the  business  com- 
munity, had  believed  that  even  if  the  Court  found  for  the  Gunther 
plaintiffs,  it  would  explicitly  restrict  the  use  of  Title  VII  to  wage  dis- 
crimination cases  involving  intentional  discrimination.  Pending  before 
the  Court  at  the  same  time  was  a  petition  for  certiorari  in  lUE  v.  fVest- 
inghouse  challenging  the  Third  Circuit's  ruling  thai  Congress  did  not 
mean  to  bar,  through  its  adoption  of  the  Bennett  amendment,  claims  of 
intentional  sex-based  wage  discrimination.**'  In  addition,  a  few  weeks 
prior  to  granting  certiorari  in  Gunther,  the  Supreme  Court  had  refused 
to  review  the  Tenth  Circuit's  decision  in  Lemons  v.  City  and  County  of 
Denver ^^  in  which  the  plaintiffs  had  not  alleged  intentional  discrimina- 
tion in  the  wage-setting  process. 

Advocates  on  both  sides  of  the  issue  now  are  suggesting  that  the 
effects  of  the  Gunther  decision  may  extend  to  non-intentional  discrimi- 
nation.''' The  Court  explicitly  declined  to  narrow  its  holding  to  the 
faaual  pattern  of  Gunther,  in  which  the  plaintiffs  alleged  direct  evi- 
dence of  intentional  wage  discrimination.^  Thus,  the  decision  opens 
the  door  to  a  broad  variety  of  wage  discrimination  suits  which  do  not  fit 
into  the  mold  of  unequal  pay  for  equal  work. 

The  Court's  ruling  that  the  equal  work  standard  does  not  control 
Title  VII  suits  alleging  sex-based  wage  discrimination  could  have  far- 
reaching  consequences  for  working  women.  In  order  to  establish  an 
EPA  violation,  a  plaintiff  must  prove  at  least  a  modicum  of  past  or 

69.  631  F.2d  1094  (3d  Cir.  1980).  In  lUE  v.  tVestinghotae  the  Coun  focused  its  attention  on 
the  intentional  nature  of  the  employer's  conduct  in  deliberately  depressing  the  wages  of  female 
employees.  For  a  full  discussion  of  this  case  see  notes  101-19  and  accompanying  text  m/ra.  The 
Supreme  Court  finally  denied  certiorari  in  lUE  v.  Westinghouse,  less  than  two  weeks  after  the 
Gunther  decision.  49  U.S.L.W.  3954  (June  22,  1981).  In  view  of  the  lUE  v.  Westinghome  dissent, 
in  which  Judge  van  Dusen  stated  thai  if  the  majority  were  deciding  only  intentional  sex  discrimi* 
nation  he  would  join  them,  id  at  1 108,  the  Court's  denial  oi  certiorari  in  lUE  may  lend  further 
support  to  the  view  that  in  Gunther  the  Court  was  not  limiting  plaintifjs  to  claims  of  intentional 
sex  discrimination. 

70.  620  F.2d  288  (10th  Cir.),  cert  denied,  49  U.S.L.W.  321 1,  3250  (OcL  7,  1980). 

71.  See,  e.g..  Memorandum  from  George  Sape,  Organization  Resources  Counselors,  Inc 
(June  29,  1981),  a  well-respected  management  consulting  firm  specializing  in  equal  employment 
opportunity  matters: 

The  impaa  of  the  Supreme  Court's  ruling  limiting  the  scope  of  the  Bennett  Amendment 
is  certain  to  be  more  significant  to  attaining  broad  new  remedies  under  Title  VII  than  the 
Coun  attempts  to  portray  in  stressing  the  narrowness  of  its  decision.  .  .  .  [N]otwithstanding 
the  Court's  attempts  to  float  its  decision  on  a  narrow  reed,  it  has  removed  the  single  major 
legal  obstacle  which  stood  in  the  way  of  pursuing  wage  disparity  claims  The  question  of 
prohibited  wage  discrimination  now  becomes  a  matter  of  proof  in  individual  cases,  not  a 
question  of  the  availability ,of  the  law  to  provide  a  remedy. 

72.  The  Court  alluded  to  but  did  not  decide,  for  example,  whether  a  plaintif  states  i.  prima 
facie  case  of  wage  discrimination  when  she  shows  only  that  her  job  is  comparable  to  another  job 
for  which  a  man  is  receiving  higher  pay.  101  S.  Ct.  at  2246,  2253.  Thus  the  Supreme  Court  did 
not  limit  its  ruling  as  the  Ninth  Circuit  did  in  its  supplemental  decision  in  Gunther  where  it  suted 
that  "evidence  of  comparable  work,  although  not  necessarily  irrelevant  in  proving  discrimination 
under  some  alternative  theory,  will  not  alone  be  sufficient  to  establish  ^  prime  facie  case."  623 
F.2d  1303.  The  Ninth  Circuit's  sutement  is  dicu  because  that  issue  was  not  presented  in  Gunther. 
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current  sexual  integration  of  her  job.^^  Hence,  the  EPA  offers  no  relief 
to  the  vast  numbers  of  women  who  work  in  jobs  which  are,  and  tradi- 
tionally have  been,  segregated  by  sex.  In  1973,  40%  of  all  female  em- 
ployees worked  in  only  ten  occupations.''*  In  certain  occupations,  such 
as  clerical  work,  the  concentration  of  women  is  increasing.  While  wo- 
men occupied  6S%  of  clerical  jobs  in  1959,''5  they  held  80%  of  that  cate- 
gory by  1978.'*  Thus,  despite  the  growing  integration  in  recent  years  of 
jobs  formerly  occupied  primarily  by  men,"  a  widespread  pattern  of 
occupational  segregation  persists  for  female  employees. 

Most  economists  agree,  moreover,  that  occupational  segregation  is 
a  major  cause  of  the  national  wage  gap  between  male  and  female  work- 
ers." The  average  male  worker  today  earns  nearly  70%  more  than  the 

73.  Under  the  equal  work  standard  a  plaintiff  must  prove  that  at  least  one  male  has  received 
higher  pay  for  performing  substantially  equal  work.  There  need  not  be  a  male  working  in  a 
similar  position  concurrently  with  the  plaintiff   101  S.  Cl  at  2253  n.19. 

74.  Women's  Bureau.  U.S.  Dep't  of  Labor,  1975  Handbook  on  Women  Workers  91 
(1975)  [hereinafter  dted  as  1975  Handbook].  In  1978  women  accounted  for  80%  of  all  clerical 
workers,  and  63%  of  all  service  employees,  but  only  6%  of  craft  workers  and  23%  of  non-farm 
managers  and  administrators.  Women's  Bureau,  U.S.  Dep't  of  Labor,  Twenty  Facts  on 
Women  Workers  3  (1979)  [hereinafter  dted  as  Twenty  Facts).  Male  workers  do  not  experi- 
ence the  same  level  of  occupational  segregation.  In  1974,  for  example,  less  than  20%  of  male 
workers  were  employed  in  the  ten  largest  occupations  for  men.   1975  Handbook,  supra,  at  92. 

Distingtiishing  among  jobs  within  broad  occupational  fields  reveals  even  greater  segregation. 
In  1974  98%  of  service  workers  who  held  jobs  as  private  household  deaners  and  servants  were 
women,  as  were  98%  of  child  care  workers.  1975  Handbook,  supra,  at  90,  92.  Thus,  even  within 
nominally  integrated  "occupations''  there  may  be  suffident  segregation  among  jobs  to  preclude  an 
equal  work  suit.  This  phenomenon  is  usually  referred  to  as  job  segregation.  See  Blumroseo, 
supra  note  12,  at  397.  The  occupational  classifications  used  by  the  United  Sutes  Department  of 
Labor  to  measure  occupational  segregation  are  broad  categories  including  many  different  jobs.  A 
plaintiff  suing  under  the  Equal  Pay  Act,  however,  must  prove  a  substantial  similarity  between  her 
job  and  one  held  by  a  male.  See  note  19  supra. 

In  this  section  of  the  artide  we  have  useid  the  term  "occupational  segregation"  to  refer  to  the 
heavy  concentration  of  women  in  a  limited  number  of  jobs,  which  may  result  from  many  faoors, 
induding  women  choosing  to  enter  predominantly  female  occupations.  See  note  101  infra.  Gen- 
erally the  terms  occupational  segregation  and  job  segregation  will  be  used  in  this  article  to  refer 
only  to  segregation  for  which  the  employer  is  responsible. 

75.  1975  Handbook,  supra  note  74,  at  87,  Table  37. 

76.  Twenty  Facts,  supra  note  74,  at  3. 

77.  For  example,  the  proportion  of  lawyers  and  judges  who  are  women  rose  from  4.1%  to 
9.2%  between  1950  and  1976.  Yet  the  overall  ratio  of  women  in  this  and  other  traditionally  male 
occupations  remains  quite  low.  Bureau  of  Labor  Statistics,  U.S.  Dep't  of  Labor,  U.S. 
Working  women:  A  Databook  9,  Table  8  (1977).  Furthermore,  even  within  relatively  high- 
paying  occupations,  women's  earnings  lag  substantially  behind  men's  earnings  and  have  shown 
little  improvement  between  1955  and  1976.  Id.  at  34-35,  Tables  35-37. 

78.  In  a  publication  about  the  earnings  gap,  the  U.S.  Department  of  Labor  states:  "Of  prime 
importance,  then,  in  explaining  the  earnings  differential  is  tlie  concentration  of  women  in  rela- 
tively low-paying  occupation  and  lower  status  jobs  even  within  the  higher  paying  occupation 
groups."  Women's  Bureau,  U.S.  Dep't  of  Labor,  The  Earnings  Gap  Between  Men  and 
Women  2  (1979)  [hereinafter  dted  as  The  Earnings  Gap).  See  also  Women,  Work,  and 
Wages,  supra  note  6,  at  42.  Sec  also  Oaxaca,  Male-Female  Wage  Differentials  in  Urban  Labor 
Markets,  14  InTl  Econ.  Rev.  693,  708  (1973)  (**unequal  pay  for  equal  work  does  not  account  for 
very  much  of  the  male-female  wage  differential  Rather  it  is  the  concentration  of  women  in  lower 
paying  jobs  that  produces  such  large  differentials.");  Madden,  Discrimination—^  Manifestation  of 
Male  Market  Power?,  in  Sex.  Discrimination  and  the  Division  of  Labor  152-3  (C.  Lloyd  ed. 
1975)  (**H]ne  main  employment  disadvantage  of  women  is  their  unfavorable  occupational  distri- 
bution. "0;  Blau  &  Juscnius,  Economists' Approadtes  to  Sex  Segregation  in  the  Labor  Market:  An 
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average  woman,  and  the  overall  difference  in  earnings  between  men 
and  women  is  greater  now  than  it  was  in  the  1950's/'  Because  occupa- 
tional segregation  adds  significantly  to  the  earnings  gap,  the  EPA,  with 
its  focus  on  job  integration,  has  not  been  able  to  eradicate  the  wage 
disparity  between  the  sexes.*°  Now,  however,  the  Court  clearly  has  es- 
tablished that  plaintiffs  need  not  prove  job  integration  in  order  to  state 
a  wage  discrimination  claim  under  Title  VII,  Thus,  a  reduction  in  the 
earnings  gap  should  occur  if  Title  VII  is  vigorously  enforced. 

in.    Proving  Wage  Discrimination  Cases 

The  Gunther  decision  removed  the  major  jurisdictional  obstacle  to 
sex-based  wage  discrimination  suits  comparing  jobs  which  are  not  sub- 
stantially equal.  The  Supreme  Court  also  referred  to,  but  explicitly  de- 
clined to  determine,  the  elements  of  a  prima  facie  case  of  sex 
discrimination  in  compensation  under  Title  VII.^'  Hence,  the  major 
question  left  open  by  Gunther  is  how  plaintiffs  wiU  prove  and  defend- 
ants will  rebut  such  claims. 

In  answering  this  question,  litigants  will  be  guided  by  the  general 
rules  for  proving  Title  VII  violations,*^  the  few  Title  VII  wage  discrimi- 

Appraisai,  1  SiGNS:  J.  Women  in  Culture  and  Soc'y  181,  182-83  (1976),  repriniedin  Women 
AND  THE  Workplace,  The  Implications  of  Occupational  Segregation  (M.  Blaxall  <&  B. 
Reagan  eds.  1976);  Malkiel  8l  Malkiel,  Male- Female  Pay  Differentiab  in  Professional  Employment, 
63  Am.  Econ.  Rev.  693,  704  (1973);  Milkovich,  Pay  Inequalities  and  Comparable  Worth,  1980 
Proceedings  of  the  Thiny-Third  Annual  Meeting  of  the  Industrial  Relations  Research  Association 
147,  148-49  (1980). 

While  commenutors  generally  agree  that  the  wage  gap  is  largely  attribuuble  to  the  concen- 
tration of  women  in  low-paying  jobs,  they  disagree  over  the  causes  of  this  concentration.  See  note 
101  infra. 

79.  In  19S7,  women  woridng  full-time  year-round  earned  64c  for  every  doUar  earned  by 
men,  compared  to  only  S9<  earned  by  women  in  1977.  Moreover,  when  the  wage  difiereniial  is 
expressed  in  terms  of  constant  1967  dollars,  to  account  for  the  effect  of  inflation  in  reducing  the 
buying  power  of  the  dollar,  the  actual  difference  between  men's  and  women's  earnings  increased 
by  64%  over  this  20-year  period.  The  Earnings  Gap,  supra  note  78,  at  6. 

80.  In  fact,  the  Equal  Pay  Aa  may  have  encouraged  occupational  segregation.  See  text 
following  note  14S  infra. 

81.  101  S.  Ct.  at  2246.  Tha  prima  facie  case  of  discrimination  is  established  by  the  plaintiff 
as  the  first  step  of  any  Title  VII  thai,  aifter  which  the  burden  of  proof  shifts  to  the  defendant  to 
rebut  the  allegation.  B.  Schlei  <&  P.  Grossman,  supra  note  18,  at  150. 

82.  Courts  have  developed  two  theories  of  proving  Title  VII  violations,  the  disparate  treat- 
ment and  the  disparate  impact  theories.  In  Teamsters,  the  Supreme  Court  summarized  the  legal 
requirements  for  establishing  a  case  of  employment  discrimination  under  either  theory: 

"Disparate  treatment"  ...  is  the  most  easily  understood  type  of  discrimination.  The  em- 
ployer simply  treats  some  people  less  favorably  than  others  because  of  their  race,  color,  reli- 
gion, sex,  or  national  orig^  Proof  of  discriminatory  motive  is  critical,  although  it  can  in 
some  situations  be  inferred  from  the  mere  fact  of  differences  in  treatment.  .  .  . 

Claims  of  disparate  treatment  may  be  distinguished  from  claims  that  stress  "disparate 
impact-"  The  latter  involve  employment  practices  that  are  facially  neutral  in  their  treatment 
of  different  groups  but  that  in  fact  fail  more  harshly  on  one  group  than  another  and  cannot  be 
justified  by  business  necessity.  .  .  .    Proof  of  discriminatory  motive,  we  have  held,  is  not 
required  under  a  disparate  impact  theory. 
International  Bhd.  of  Teamsters  v.  United  Sutes,  431  U.S.  324.  335  n.15  (1977).  See  also  McDon- 
nell Douglas  Corp.  v.  Green.  41 1  U.S.  792  (1973);  Griggs  v.  Duke  Power  Co..  401  U.S.  424  (1971); 
and  B.  Schlei  Sc.  P.  Grossman,  supra  note  18,  at  15-25.  The  EEOC  has  issued  an  interim  memo- 
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nation  cases  already  decided,  and  the  suggestion  in  Gunther  that  the 
EPA's  four  affirmative  defenses  and  their  judicial  interpretations  apply 
to  Title  VII  wage  claims."  Consistent  with  these  principles,  wage  dis- 
crimination might  be  proven  in  one  of  the  following  ways. 

A.     Disparate  Treatment 
1.     Direct  Proof  of  Intentional  Discrimination 

The  clearest  and  easiest  case  of  sex-based  wage  discrimination  is  a 
disparate  treatment  situation  involving  direct  proof  that  the  employer 
considered  sex  in  establishing  wages  for  jobs  performed  exclusively  or 
predominantly  by  women.  Both  Gunther  and  lUE  v.  Westinghouse  il- 
lustrate this  approach.  In  Gunther,  plaintiffs  alleged  they  could  prove 
by  direct  evidence  that  but  for  their  sex  they  would  have  received 
higher  pay.*'*  They  did  not  link  their  challenge  of  the  employer's  pay 
practices  to  claims  of  discrimination  in  initial  assignment,  job  segrega- 
tion,''  or  any  other  discriminatory  employer  practice.  Although  job 
segregation  existed  in  Gunther,  the  plaintiffs  conceded  that  the  em- 
ployer had  legitimately  used  sex  as  a  bona  fide  occupational  qualifica- 
tion to  operate  a  segregated  work  force.** 

lUE  V.  Westinghouse^''  discussed  in  detail  below,  presents  another 
strong  example  of  a  case  involving  direa  evidence  of  intentional  wage 
discrimination.  In  that  case  the  employer  had  issued  a  written  manual 

nndum  to  its  field  offices  concerning  the  processing  of  wage  discrimination  cases  after  Guniher. 
See  ££OC  Field  Office  Memorandum  on  Charge  Processing  of  Gunther  Claims,  178  Daily  Lab. 
Ret.  (BNA)  D-I.  Sept  15,  1981. 

83.  101  S.  Cl  at  2248-49. 

84.  101  S.  Ct.  at  2246.  See  also  Fitzgerald  v.  Sirloin  Stockade,  624  F.2d  945  (10th  Cir.  1980), 
which  presents  a  slightly  more  complicated  fact  situation  involving  wage  discrimination.  In  that 
case  the  female  plaintif  assumed  most  of  the  duties  of  the  former  direaor  of  her  department  after 
he  left  the  job;  for  these  additional  duties  she  received  no  increase  in  pay.  Although  the  plaintiff 
conceded  that  she  did  not  perform  exactly  the  same  duties  as  her  predecessor,  the  Tenth  Circuit 
affiirmed  a  finding  of  discrimination  in  compensation  under  Title  VII.  As  in  Guniher,  the  plaintifl* 
claimed  that,  but  for  her  sex,  she  would  have  been  paid  higher  wages.  In  contrast  to  the  plaintiff 
in  fitzgeraJd,  however,  the  Gunther  plaintiffs  alleged  that  the  employer  itself  determined  that  their 
jobs  should  be  paid  95%  of  the  men's  wage.  In  Fitzgerald  the  coun  would  have  had  to  determine 
the  relative  worth  of  plaintiffs  job  in  order  to  fashion  a  remedy. 

85.  The  link  between  these  practices  and  wage  discrimination  is  discussed  in  notes  102-51 
and  the  accompanying  text  infra. 

86.  Title  VIl  allows  employers  to  hire  employees  on  the  basis  of  sex,  national  origin,  or 
religion  (but  not  race)  if  such  classification  is  a  "bona  fide  occupational  qualificatiotL"  See 
§  703(e)  of  Title  VII,  which  reads  in  relevant  part 

Norwithstanding  any  other  provision  of  this  sutichapter,  ( 1 )  it  shall  not  be  an  unlawful  em- 
ployment practice  for  an  employer  to  hire  and  employ  employees  ...  on  the  basis  of  his 
religion,  sex,  or  national  origin  in  those  certain  instances  where  religion,  sex,  or  national 
origin  is  a  bona  fide  occupational  qualification  reasonably  necessary  to  the  normal  operation 
of  that  particular  business  or  enterprise  .... 

42  U.S.C.  §  2000e-2(e)  (1976). 

The  Gunther  plaintifls  accepted,  at  least  for  purposes  of  court  review,  that  sex  is  a  bona  fide 

occupational  qualification  for  the  job  of  prison  guard.  See  Dothard  v.  Rawlinson.  433  US  321' 

(1977). 

87.  631  F.2d  1094  (3d  Cir.  1980),  cert,  denied,  49  U.S.L.W.  3954  (June  22,  1981). 


127 


No.  21  JOB  SEGREGATION  AND  PAY  EQUITY  287 

instructing  plant  managers  to  depress  the  wages  for  cenain  jobs  solely 
because  they  were  held  by  women.'' 

Once  the  plaintiff  has  established  ^  prima  facie  case  of  disparate 
treatment  wage  discrimination,  it  may  be  rebutted  by  a  showing  that 
the  wage  differential  was  not  based  upon  sex,  but  rather  upon  one  of 
the  EPA's  four  aflinnative  defenses,  /!e ,  a  system  rewarding  seniority, 
merit,  quantity  or  quality  of  production,  or  any  other  factor  other  than 
sex.  In  the  case  of  direa  evidence  of  disparate  treatment,  however,  it  is 
unlikely  that  the  four  defenses  will  be  meaningful.  If  the  defendant 
does  claim  a  valid  reason  for  paying  lower  wages,  the  plaintiff  then 
must  prove  that  the  defendant's  reason  is  pretextual. 

n  2.     Inference  of  Intentional  Discrimination 


Subjca  to  rebuttal  by  the  defendant,  courts  have  inferred  inten- 
^J  tional  discrimination  from  a  pattern  of  treatment  logically  supporting 
such  an  inference.  An  example  is  a  case  involving  substantial  dispari- 
ties in  the  rates  of  hire  of  minority  as  compared  with  nonminority 
groups.''  The  following  are  two  examples  of  situations  in  which  an 
inference  of  intentional  wage  discrimination  could  be  drawn: 


(a)    Initial  Assignment  Discrimination  and  Wage  Disparities 

An  inference  of  intentional  wage  discrimination  should  be  drawn 
when  the  plaintiff  has  shown  (1)  that  some  jobs  are  predominantly  or 
^  exclusively  occupied  by  men  and  others  predominantly  or  exclusively 
1  occupied  by  women — not  because  of  differences  in  qualifications  or 
employee  preferences,  but  because  of  action  by  the  employer  and 
(2)  that  the  jobs  occupied  by  women  pay  less  than  the  jobs  occupied  by 
men.  The  employer  would  then  be  required  to  come  forward  with 
proof  that  the  wage  rates  properly  reflect  the  different  content  of  the 
respective  jobs  or  with  proof  of  one  of  the  four  EPA  defenses."" 


90 


88.  See  note  109  and  the  accompanving  text  infra. 

89.  United  Sutes  v.  Hazelwood  School  DisL,  433  U.S.  299  (I9T7). 

90.  Under  traditional  principles  of  allocation  of  proof,  the  employer  shoulders  the  burden  of 
proving  affirmative  defenses.  The  Supreme  Coun  followed  this  principle  in  its  seminal  ruling  on 
(he  Equal  Pay  Act,  Brennan  v.  Coming  Glass  Works,  417  U.S.  188  (1974).  The  employer  has  a 
difficult  burden  in  proving  that  an  EPA  defense  is  the  cause  of  a  sex-based  wage  differential  See 
Brennan  v.  Owensboro-Daviess  County  Hosp..  523  F.2d  1013.  103 1  (6th  Cir.  1975)  ("fHlie  burden 
of  proving  that  a  factor  other  than  sex  is  the  basis  for  a  wage  differential  is  a  heavy  one.  We  agree 
with  the  Secretary  that  'unless  the  factor  of  sex  provides  no  pan  of  the  basis  for  wage  differential, 
the  requirements  are  not  met."  ");  Laffey  v.  Northwest  Airlines,  567  F.2d  429,  450  (D.C.  Cir.  1 976), 
cert  denied,  434  U.S.  1086  (1978)  ("The  employer  may  not  fabricate  an  after-the-fact  rationaliza- 
dott  for  a  sex-based  pay  difference,").  Gxinther  would  appear  to  impose  on  a  defendant  in  a  Title 
Vn  suit  the  EPA's  heavy  burden  in-asserting  the  four  affirmative  defenses.  See  Kouba  v.  Allstate 
Ins.  Co.,  26  Las.  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac  Cas.)  1273  (ED.  CaL  1981)  (employer  did 
not  meet  burden  of  proving  that  establishing  minimum  salary  for  male  and  female  sales  agents  on 
basis  of  prior  salary  history  was  "authorized  differentiation"  permitted  under  Title  VII  by  the 
Bennett  amendment). 

But  see  Texas  Dep't  of  Community  Affairs  v.  Burdinc,  101  S.  Cl  1967  (1981)  (Title  VII 
defendant  need  not  prove  that  it  was  motivated  in  fact  by  proffered  reason,  but  need  only  present 


128 


288  UNIVERSITY  OF  ILLINOIS  LAW  REVIEW  (Vol.  1981 

In  order  to  prove  employer-caused  job  segregation,  the  plaintiff 
would  have  the  burden  of  showing  that  men  and  women  came  to  the 
workplace  with  the  same  relevant  education  or  training  and  that  the 
assignment  of  women  to  lower  paying  jobs  than  men  was  the  act  of  the 
employer.  If  men  are  earning  more  than  equally  qualified  women  be- 
cause of  the  art  of  the  employer,  it  is  reasonable  to  shift  the  burden  to 
the  employer  to  prove  that  the  content  of  the  jobs  justifies  the  wage 
rates." 

If,  in  meeting  this  burden,  the  employer  relies  on  a  formal  job 
evaluation  plan,  it  would  have  the  burden  of  establishing  that  the  plan 
itself  is  not  biased  in  the  weight  it  attributes  to  various  characteristics 
such  as  manual  dexterity  or  physical  effort,  which  may  be  associated 
with  jobs  held  predominantly  by  one  sex.  Both  Taylor  v.  Charley  Broth- 
ers'"^ and  lUE  v.  Westinghouse  present  examples  of  initial  assignment 
discrimination  and  disparate  wage  rates  for  equally  qualified  male  and 
female  employees. 

(b)    Employer  Deviation  from  Its  Own  Job  Rate  Analysis 

Even  in  the  absence  of  direct  proof  of  discrimination  in  the  setting 
of  wage  rates,  or  of  employer-caused  job  segregation,  an  inference  of 
intentional  discrimination  should  be  drawn  when  an  employer  has  con- 
durted  a  job  evaluation  plan  or  other  form  of  job  analysis  and  then  has 
deviated  from  the  recommendations  of  the  plan  concerning  specific 
wage  relationships  between  jobs  in  a  way  that  has  worked  to  the  disad* 
vantage  of  women.  This  showing  would  put  the  burden  on  the  em< 
ployer  to  establish  one  of  the  four  EPA  defenses,  most  likely  that  the 
deviation  is  based  on  a  fartor  other  than  sex.  Both  Gunther  and  lUE  v. 
Westinghouse,  as  well  as  the  recent  EEOC  charges  filed  by  the  Ameri- 
can Federation  of  State,  County  and  Municipal  Employees  against  the 
cities  of  San  Jose  and  Los  Angeles  and  the  states  of  Coimecticut  and 
Washington,  presented  allegations  that  the  employer  had  deviated 
from  the  recommendations  of  its  own  job  evaluation  analysis  to  the 
detriment  of  women.'' 

evidence  sufficient  to  raise  a  genuine  issue  of  fact;  burden  is  one  of  production,  not  persuasion). 
Burdine  was  an  employee  selection  case;  courts  may  decide  it  does  not  lessen  the  employer's  heavy 
defense  burden  in  wage  discrimination  cases.  The  Fifth  Circuit  already  has  held  that  Burdint 
does  not  apply  to  disparate  impact  claims.  Johnson  v.  Uncle  Ben's,  Inc  657  F.2d  750  (5th  Cir. 
1981).  For  a  discussion  of  disparate  impact,  see  text  and  accompanying  notes  95'101  u^ra. 

91.  Initial  sex  segregation  of  jobs  by  the  employer  in  combination  with  the  setting  of  lower 
wages  for  the  female  jobs  should  be  regarded  as  "actions- taJten  by  the  employer  from  which  one 
can  infer,  if  such  actions  remain  unexplained,  that  it  is  more  likely  than  not  that  such  actions  were 
based  on  a  discriminatory  criterion  iUegal  under  the  Act."  Fumco  Constr.  Corp.  v.  Waters,  438 
U.S.  567,  576  (1978);  joeaZw  Board  of  Trustees  of  Tenn.  Sute  CoUege  v.  Sweeney,  439  U.S.  24 
(1978). 

91    25  Lab.  Rel.  Re?.  (BNA)  (Fair  EmpL  Prac.  Gas.)  602  (W.D.  Pa.  1981). 

93.  See  text  accompanying  notes  242-46  infra  for  a  discussion  of  the  AFSCME  charges. 
Oiristensen  v.  Iowa,  563  F.2d  353  (8th  Cir.  1977),  presents  the  same  situation.  In  Christensen,  two 
judges  held  that  the  university's  practice  of  paying  men  at  a  rate  higher  than  the  evaluated  worth 
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B.     Disparate  Impact 

In  a  line  of  cases  commencing  with  Griggs  v.  Duke  Power  Co.  ^ 
the  Supreme  Court  has  held  that  a  prima  facie  violation  of  Title  VTI 
may  be  established,  even  in  the  absence  of  direct  or  indirect  proof  of  an 
intent  to  discriminate,  where  a  facially  neutral  employment  practice 
has  an  adverse  impact  on  a  protected  group.  Nothing  in  the  Gunther 
opinion  indicates  that  this  analysis  is  not  applicable  to  claims  of  dis- 
crimination in  wage  rates,  although  Justice  Brennan  appeared  to  re- 
serve the  question-'^  In  at  least  the  following  two  situations,  the 
plaintiff  should  be  able  to  establish  2l  prima  facie  case  of  wage  discrimi- 
nation on  a  disparate  impact  theory. 

1.     Wage  Determination  Factor  Independent  of  the  Job 
Has  Disparate  Impact 

The  most  direct  application  of  the  disparate  impact  theory  to  wage 
discrimination  are  cases  in  which  the  plaintiffs  do  not  challenge  the 
wage  itself,  but  rather  variations  in  the  normal  wage  which  depend  on 
characteristics  peculiar  to  the  individual  employee.  Examples  of  such  a 


of  their  jobs  while  paying  women  at  the  evaluated  worth  of  their  jobs  did  not  violate  Title  VH 
because  Title  VII  permitted  wage  discrimination  between  different  jobs  on  the  basis  of  market 
factors.  The  coun  conceded  that  market  faaors  would  not  qualify  as  "a  factor  other  than  sex" 
under  the  Equal  Pay  Act  but  refused  to  read  the  EPA  defenses  into  Title  VTL  This  decision  was, 
of  course,  ^tt-Gunther.  Now  that  Gttnther  has  incorporated  the  Equal  Pay  Aa  defenses  as  affirm- 
ative defenses  in  Title  VII  wage  discrimination  suits,  it  would  appear  that  there  is  no  merit  to  a 
contention  that  market  faaors  could  justify  wage  discrimination  between  unequal  jobs,  as  the 
Christensen  court  held.  It  is  well  established  that  market  faaors  allowing  the  employment  of 
women  at  lower  rates  than  men  do  not  constitute  a  faaor  other  than  sex  under  the  Equal  Pay  Act. 
Coming  Glass  Works  v.  Brennan.  417  U.S.  188,  205  (1974);  Hodgson  v.  Brookhaven  General 
Hosp.,  436  ?2A.  719,  726  (5th  Cir.  1970).  Moreover,  Judge  Miller  in  Christensen  concurred  with 
the  Hitmitgai  of  the  plaintifs'  Title  VII  case  only  because  he  viewed  the  Beimett  amendment  as 
barring  an  otherwise  weil-esiabiished  ^/7>rwyacif  case. 

In  a  recent  conference  for  employers  on  equal  employment  opportimity,  a  leading  Title  VII 
defense  attorney,  Bruce  Nelson  (see  Nelson,  Opton  &  Wilson,  note  101  infra),  observed  that  most 
companies  have  a  sex-segregated  work  force,  and  advised: 
If  you  have  done  a  point  evaluation  of  your  jobs  and  then  you  choose  not  to  follow  the  point 
evaluation  and  not  to  pay  the  jobs  of  the  same  points  the  same  monev.  then  you're  going  to  be 
in  deep  trouble  with  those  jobs  that  are  dominated  by  people  of  different  sexes  .  .  .  you'd 
better  be  Hamn  sure  that  you're  paying  in  accordance  with  the  results  of  that  system.  If  you're 
not  you're  probably  in  trouble  and  it  wouldn't  be  very  difficult  for  the  plaintiff  to  prove  a  case 
like  fVesringhouse.  You  did  the  study  and  you  intentionally  chose  to  ignore  the  results.  I  get 
real  nervous  with  market  defenses  when  they're  combmed  with  job  evaluation  systems  ...  I 
think  you're  really  playing  with  fire  ...  if  you  adopt  this  system — and  then  you  don't  pay  in 
accordance  with  it  but  you  go  do  a  market  survey  and  use  it  to  lower  the  wages  of  the  women. 
If  it  has  that  effect,  then  I  'hinlt  its  rtinning  a  substantial  risk. 
Speech  by  Bruce  Nelson,  Fount  Annual  Conference,  Employment  Discrimination  Law  Update, 
in  Washington,  D.C  (Aug.  13,  1981)  (unedited  remarks). 

94.  401  U.S.  424  (1971). 

95.  101  S.  Cl  2248-49.  This  view  of  Gunther  is  not  shared  by  all  commentators.  See.  «./., 
Powers  &.  Cooper,  supra  note  43.  See  also  Address  by  WUIiam  B.  Gould  to  American  Bar  Associ- 
ation Section  on  Labor  and  Employment  Law.  reprinted  in  154  Daily  Lab.  Re?.  (BNA),  D-2i 
Aug.  11,  1981  (suting  that  the  "critical  thrust  of  Justice  Brennan's  opinion  was  that  the  Griggs 
theory  of  liability,  Lc  no  intent  necessary  for  a  violation,  could  not  be  used  in  sex  wage  discrimi- 
natory cases  under  either  Title  VTI  or  the  Equal  Pay  Act."). 
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policy  would  be  cases  in  which  employers  pay  a  premium  above  the 
established  wage  rate  to  employees  if  they  (1)  are  the  head  of  a  house- 
hold or  (2)  can  travel  on  a  frequent  basis.  If  a  larger  proportion  of  men 
than  women  qualify  as  heads  of  households  or  are  generally  more 
available  to  travel  regularly,  each  of  these  policies  would  have  a  dispa- 
rate impact  on  women.  Thus,  the  employer  should  be  required  to 
prove  that  the  practice  is  justified  by  business  necessity.** 

This  analysis  was  applied  in  Neely  v.  Metropolitan  Atlanta  Rapid 
Transit  Authority  (MARTAjP  There,  the  court  held  that  the  plaintiff 
had  established  di  prima  facie  case  of  wage  discrimination  by  showing 
that  the  employer  had  a  written  policy  requiring  special  approval  for 
salaries  for  new  employees  which  exceeded  by  more  than  ten  percent 
their  salaries  at  their  last  job.  The  court  found  that  the  policy,  while 
facially  neutral,  had  an  adverse  impact  on  new  female  employees  be- 
cause women  traditionally  have  received  lower  wages  in  the  market- 
place, even  for  work  identical  to  men's  jobs.''  The  employer  was 
required  to  establish  business  necessity  for  the  procedure." 

2     Bias  in  a  Facially  Neutral  Wage  Evaluation  System 

Apart  from  policies  dependent  on  characteristics  of  the  individual 
employee,  an  employer's  reliance  on  a  job  evaluation  system  or  some 
other  form  of  job  analysis  for  the  setting  of  wages  may,  in  a  sex-segre- 
gated workplace,  have  an  adverse  impact  on  womeiL  The  system  may, 
for  example,  reflect  sex  bias  in  the  value  it  places  on  specific  skills  or 
job  requirements  which  are  associated  with  jobs  traditionally  held  by 
one  sex. 

Under  traditional  disparate  impaa  analysis,  plaintiffs  are  required 
to  show  only  that  an  employment  practice  has  a  disparate  negative  im- 
pact on  a  proteaed  group.  In  a  disparate  impact  wage  discrimination 
case,  therefore,  one  might  expect  courts  to  require  plaintiffs  to  show 
only  that  women  as  a  group  are  paid  less  than  men  as  a  result  of  the 
application  of  a  job  evaluation  plan  or  other  wage-setting  criteria.  In 
the  absence  of  proof  of  employer-caused  occupational  or  job  segrega- 
tion, however,  courts  may  require  plaintiffs  to  present  some  evidence  of 
actual  sex  bias  in  the  evaluation  plan  or  other  criteria  in  order  to  estab- 
lish z.prima facie  case  and  shift  to  the  employer  the  burden  of  justifica- 
tion. Although  this  additional  requirement  appears  to  depart  from 
traditional  disparate  impaa  analysis,  as  enunciated  by  Griggs  and  re- 
lated cases,  courts  may  require  this  adjustment  in  order  to  fit  the  dispa- 
rate impact  theory  to  an  employment  policy  which  does  not  select  or 

96.  The  Secretary  of  Labor's  Interpretive  Bulletin  concludes  that  "head  of  household**  differ- 
entials are  not  'Manors  other  than  sex"  under  the  Equal  Pay  Act.  29  C.F.R.  §  800.149. 

97.  24  La».  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac  Cas.)  1610  (1980). 

98.  Id.  at  1612. 

99.  S«t  also  Kouba  v.  Allstate  Ins.  Co.,  26  Lab.  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac.  Cas.) 
1273  (E.D.  CaL  1981). 
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distinguish  among  employees,  but  operates  only  with  respect  to  the  re- 
quirements of  job  classifications. 

Hence,  in  the  absence  of  employer-caused  occupational  segrega- 
tion, courts  may  be  reluaant  to  find  a  basis  for  an  inference  of  discrimi- 
nation merely  from  the  fact  that  most  women  in  a  given  work  situation 
earn  less  than  most  men.  It  would  seem,  however,  that  at  least  when 
the  plaintiff  presents  evidence  of  bias  in  the  evaluation  system  or  other 
criteria  used  to  establish  wages,  the  inference  of  discrimination  is 
clearly  reasonable  and  appropriate.  Indeed,  an  increasing  number  of 
compensation  experts  agree  that  many  job  evaluation  systems  are  dis- 
criminatory in  that  they  perpetuate  wage  relationships  which  may  re- 
flect discrimination  in  the  market  or  other  discriminatory  practices. '°° 

In  this  situation,  the  employer  would  be  required  to  overcome 
plaintiffs  evidence  of  bias  in  the  system  to  rebut  the  inference  of  dis- 
crimination, thereby  establishing  the  "factor-other-than-sex"  EPA  de- 
fense. None  of  the  other  EPA  defenses  would  appear  to  apply  to  a 
practice  that  determines  wage  rates  for  a  job  and  does  not  distinguish 
among  employees. 

°      100.    Set  Thomsen,  Elimuuuing  Pay  Discrimination  Caused  by  Job  Evaluation,  Personnel, 
Sept-OcL,  1978,  at  1 1: 
The  truth  is  that  in  the  past  companies  could  and  did  hide  their  dischminaton^  practices  by 
painting  a  picture  of  compliance  through  the  use  of  a  job  evaluation  systenL  Job  evaluation 
became  a  tool  for  perpetuating  and  excusing  past  discriminatory  praaices.  That  this  has 
occurred  is  now  recognized  by  minority  group  members  and  women  and  by  government  au- 
i     ditors  who  have  gained  experience  in  salary  administration  terminology  and  methodology. 
'        A  prime  example  of  a  discriminatory  system  is  one  which  weighs  physical  effort  heavily 
where  only  men  are  concentrated  in  jobs  requiring  physical  effort  or  places  low  weight  on  jobs 
requiring  manual  dexterity  where  females  are  concentrated  in  such  jobs.  Thus,  Thomsen  states, 
discrimination  may  result  "both  from  the  selection  of  faaor  descriptions  and  the  assignment  of 
points."  Id.  at  16. 

Where  a  facially  neutral  employment  praaice  such  as  a  job  evaluation  has  an  adverse  impact 
on  the  wages  of  feinales  or  minorities,  the  employer  has  the  burden  of  justifying  the  use  of  that 
system  as  a  business  necessity.  Griggs  v.  Duke  Power  Co.,  401  U.S.  424.  431  (1970)  ("The  Aa 
proscribes  not  only  oven  discrimination  but  also  practices  that  are  fair  in  form,  but  discnmmatory 
in  operation.  The  touchstone  is  business  necessity.  If  an  employment  practice  which  excludes 
Negroes  cannot  be  shown  to  be  related  lo  job  performance,  the  practice  is  prohibited.").  See  also 
Dothard  v.  RawUnson,  433  U.S.  321.  332  n.14  (1977)  ("(A)  discriminatory  employment  practice 
must  be  shown  to  be  necessary  to  safe  and  efficient  job  performance  to  survive  a  Title  VII  chal- 
lenge."). Although  there  is  unquestionably  a  valid  business  interest  in  fair  and  efficient  wage- 
setting,  there  appears  to  be  no  valid  basis  for  an  employer  to  demonstrate  that  the  use  of  a  particu- 
lar job  evaluation  system  is  necessary  for  the  setting  of  wages  in  its  establishment 

Even  assuming  arguendo  that  an  employer  could  demonstrate  that  the  factors  in  its  job  evalu- 
ation are  specifically  related  to  the  jobs  evaluated,  and  that  the  weights  of  these  faaors  accurately 
reflea  the  importance  of  each  factor  to  the  employer's  business,  the  employer  also  must  demon- 
strate that  there  is  no  alternative  job  evaluation  system  which  is  less  discriminatory  but  equally 
suiuble  for  setting  wages.  Robinson  v.  Lorillard  Corp.,  444  F.2d  791,  798  n.7  (4th  Cir.  1971)  ("a 
practice  is  hardly  'necessary'  if  an  alternative  practice  better  effeauates  the  intended  purpose  or  is 
equally  effective  but  less  discriminaiory.");  Wallace  v.  Debron  Corp.,  494  F.2d  674.  677  (8th  Cir. 
1974);  United  Sutes  v.  Sl  Louis-San  Francisco  Ry.  Co.,  464  F.2d  301.  308  (8th  Cir.  1972);  Pettway 
v.  American  Cast  Iron  Pipe  Co.,  494  F.2d  21 1.  244  n.87  (5th  Cir.  1974).  But  see  dicta  in  Dothard 
V.  Rawlinson,  433  U.S.  321,  329  (1977);  Albemarle  Paper  Co.  v.  Moody.  422  U.S.  405.  425  (1975). 
The  EEOC  testing  guidelines  endorsed  by  the  Supreme  Court  in  Albemarle  require  the  employer 
not  only  to  validate  a  test  with  adverse  impact,  but  also  to  demonstrate  the  unavailability  of  alter- 
nauve  suiuble  selection  procedures.  29  C.F.R.  1607.3(b)  (1981). 
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C.     Initial  Assignment  Discrimination,  Job  Segregation, 
and  Wage  Discrimination 

The  facts  of  Taylor  v.  Charley  Brothers,  lUE  v.  fVestinghouse ,  and 
other  data  from  the  electrical  industry  provide  compelling  evidence 
supporting  the  theory  that  wage  discrimination  is  likely  to  occur  where 
an  employer  deliberately  segregates  its  workforce.  These  cases  show, 
moreover,  that  initial  assignment  discrimination  is  often  the  linchpin  in 
a  sex-segregated  structure  in  which  wage  discrimination  results. 

/.     lUE  V.  Westinghouse 

InlUE,  as  in  Charley  Brothers,  plaintiffs  alleged  that  the  employer 
controlled  the  initial  assignment  of  newly-hired  workers  and  used  this 
control  to  create  a  segregated  work  force.  These  cases,  and  additional 
information  from  the  electrical  industry,  provide  substantial  evidence 
that  in  large  numbers  of  cases  women  do  not  freely  choose  to  work  in 
segregated,  low-paying  jobs. '°'  Applicants  for  unskilled  work,  for  ex- 
ample, typically  apply  to  an  employer  for  any  available  job,  and  the 
employer  determines  the  job  to  which  the  newly-hired  person  is  as- 
signed.'°^  In  many  cases  the  initial  job  assignment  may  affect  the  en- 
tire course  of  an  employee's  worklife  by  limiting  the  promotional 
opportunities  available  to  the  employee. '°^ 

Initial  assignment  discrimination  is  an  important  element  in  the 
discriminatory  pay  policy  which  was  adopted  by  Westinghouse  during 
the  late  1930*s,  when  the  company  maintained  a  work  force  completely 
segregated  by  scx.'°*  There  were  "male"  and  "female"  jobs,  but  no 
jobs  open  to  both  men  and  women. '°^ 

101.  The  extent  to  which  employen  are  responsible  for  occupational  segregation  n  a  matter  of 
some  debate.  Ste  Women,  Work,  and  Wages,  supra  note  6,  at  53-54:  Blau  <&  Jusenius.  supra 
note  78,  at  I9S  (personal  taste  probably  accounts  for  relatively  few  Job  choices,  Le.,  those  for 
which  the  individual  must  obtain  job-specific  training  prior  to  employment).  But  see  Nelson. 
Opton  &  Wilson,  tf^age  Discrimination  and  the  "Comparable  Worth"  Theory  in  Perspective,  13  U. 
Mich.  J.L.  Ref.  231,  239  n.23  (1980)  ("it  is  impossible  to  assess  the  extent  to  which  Job  segregation 
is  a  consequence  of  discriminatory  Job  assignment  by  employers  .  .  .  and  the  extent  to  which  it  is 
a  consequence  of  employee  choice.*^.  Within  the  context  of  a  lawsuit  involving  one  employer, 
however,  it  is  relatively  easy  to  determine  whether  the  employer  controls  job  assignments. 

102.  The  pattern  is  not  necessarily  limited  to  manufaauring  Jobs.  A  public  employer,  for 
example,  may  routinely  segregate  unskilled,  entry-level  employees,  assigning  women  to  jobs  as  &le 
clerks  and  men  to  higher-paying  physical  plant  Jobs.  See  discussion  of  Christensen  in  note  200 
infra. 

103.  In  many  employment  situations,  skilled  Jobs  are  unique  to  the  industry  or  even  to  the 
firm  and  are  usually  filled  from  within  the  workplace.  Employees  learn  the  skills  necessary  for 
these  better-paying  Jobs  by  working  their  way  up  a  progression  of  Jobs  requiring  increasing  skills. 
The  initial  job  assignment  usually*  determines  which  promotional  ladders  are  available  to  any 
employee  and  thus  may  exercise  a  iong-lasting  effect  on  an  employee's  occupational  "choices." 
Blau  <&  Jusenius,  supra  note  78.  at  192,  I9S. 

104.  Westinghouse  Industrial  Relations  Manual:  Wage  Administration,  Novem- 
ber I,  1938  and  February  1.  1938,  died  in  Brief  for  AppeUants,  Appendix,  110-62,  156.  lUE  v. 
Westinghouse,  631  F2d  1094  (3d  Cir.  1980).  Such  segregation  was  not  dearly  illegal  at  this  time 
because  Title  VII  had  not  yet  been  passed. 

103.    The  'female"  jobs  were  assembly  line  Jobs,  "sub-assembly"  jobs  (which  involve  the 
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The  company  issued  an  Industrial  Relations  Manual  which  in- 
structed plant  officials  to  follow  three  steps  in  establishing  a  wage  struc- 
ture for  each  plant.  Initially,  Westinghouse  conducted  a  job  evaluation 
and  rated  each  job  on  the  basis  of  factors  such  as  skill,  effort,  responsi- 
bility, and  working  conditions. '°*  In  the  second  step,  the  employer  as- 
signed each  job  to  a  "labor  grade,"  based  on  its  point  rating. '°''  The 
manual  emphasized  that  the  jobs  were  to  be  rated  and  assigned  to  labor 
grades  without  regard  to  whether  they  were  filled  by  men  or  by 


women. 


108 


During  the  third  step,  however,  the  manual  instructed  plant  offi- 
cials to  compensate  women's  jobs  at  a  lower  rate  than  men's  jobs  which 
had  received  the  same  point  ratings  and  were  assigned  to  the  same  la- 
bor grade.  The  manual  justified  paying  women  less  than  men  for  jobs 
rated  equally,  "because  of  the  more  transient  character  of  the  service  of 
the  [women],  the  relative  shortness  of  their  activity  in  industry,  the  dif- 
ferences in  environment  required,  the  extra  services  that  must  be  pro- 
vided, overtime  limitations,  and  the  general  sociological  factors  not 
requiring  discussion  herein." '^^  As  a  result,  the  company  created  wo- 


manual  assembly  of  componenis),  and  "quality  contror  jobs  (which  involve  ihe  use  of  complex 
instruments  to  verify  the  quality  of  the  produa  coming  ofif  the  assembly  line).  The  "male"  jobs 
included  various  material  handling  jobs  (lifting  and  moving  materials  and  products),  janitor,  fork- 
lift  operator,  warehouseman,  machine  attendant,  and  craft  jobs.  The  substantial  majority  of  the 
employees  in  the  plant  have  always  been  women.  Id.  at  128. 

106.  The  manual  specified  the  following  faaors  as  those  which  should  be  considered  in  evalu- 
ating the  jobs:  "knowledge  and  training  required,  specific  demands  of  the  job.  and  responsibilities 
involved."  It  described  in  detail  how  each  of  these  factors  was  to  be  accorded  a  numerical  weight 
on  an  overall  scale  of  0  to  540,  by  analyzing  each  component  of  the  job  and  assigning  it  a  numeri- 
cal value  according  lo  an  indicated  sub-scale.  Id.  at  114-19. 

107.  In  one  plant,  for  example,  jobs  receiving  0-49  points  were  placed  in  Labor  Grade  1, 
while  jobs  receiving  79-98  points  were  placed  in  Labor  Grade  4.  General  Elec  Co.  and  Westing- 
house  Elec  Corp.,  28  War  Lab.  Rep.  (BNA)  666,  679  (Dec  1945),  cited  in  Brief  for  Appellants  at 
9  n.4.  lUE  V.  Westinghouse,  631  F.2d  1094  (3d  Cir.  1980). 

108.  The  manual  suted  that  the  method  for  rating  the  jobs  was  guided  by  the  principle  that 
"it  is  the  job  that  is  under  consideration  rather  than  the  operator."  Westinghouse  Industrial 
Relations  Manual,  supra  note  104,  at  123. 

109.  Id  at  158.  The  results  of  this  compensation  procedure  can  be  seen  in  the  following  table, 
showing  the  wage  rates  for  men  and  women  in  the  Trenton.  New  Jersey  Westinghouse  plant  (the 
plant  involved  in  lUE  v.  Westinghouse),  as  of  March  1956: 


IW 
2W 
3W 
4W 
5W 


During  the  first  two  steps  of  the  wage-setting  process,  see  notes  106-08  and  accompanying  text 
supra,  the  company  had  determined  that  the  "W"  jobs  were  worth  as  much  as  the  corresponding 
"M"  jobs.  The  "W"  jobs  paid  less,  however,  because  they  were  held  by  women.  In  fact,  as  this 
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men's  Labor  Grades  One  through  Five  and  men's  Labor  Grades  One 
through  Nine;  equivalently-rated  women's  and  men's  jobs  occupied  the 
same  labor  grade  level  through  Grade  Five.  The  women's  labor 
grades,  however,  paid  less  than  the  corresponding  male  grades. 

On  the  basis  of  this  record,  the  War  Labor  Board,  whose  World 
War  II  powers  included  correaing  intraplant  wage  inequities  based 
upon  sex,"°  concluded  that  Westinghouse  had  deliberately  paid  wo- 
men less  than  men  for  jobs  involving  equal  or  greater  skill,  effort,  and 
responsibility.'"  In  reaching  this  decision,  the  Board  relied  on  the 
company's  own  job  evaluation  and  the  personal  observations  of  West- 
inghouse jobs  made  by  members  of  the  Board.  "^  The  Board  con- 
cluded that  sex  alone  explained  the  low  wages  paid  to  women,  "^  but 
the  Board  went  out  of  existence  before  it  could  fashion  a  remedy.  The 
War  Labor  Board's  exposure  of  sexuaUy  segregated  job  patterns  and 
wage  discrimination,  however,  appears  to  have  had  little  impact  on  the 
future  policies  of  Westinghouse. ' '^ 

In  1965,  after  the  passage  of  Title  VII,  which  prohibits  classifica- 
tion according  to  sex,  Westinghouse  eliminated  the  separate  wage 
schedule  which  had  been  created  to  pay  women  less  than  men  for  jobs 
receiving  equal  ratings.  But  rather  than  simply  combining  the  five  wo- 
men's labor  grades  with  the  five  corresponding  men's  labor  grades  at 
the  same  wage  rates,  Westinghouse  expanded  the  number  of  labor 
grades  from  nine  to  thirteen  and  assigned  women's  jobs  to  the  bottom 
of  the  new  scale.  Consequently,  women's  jobs  were  assigned  to  new 
labor  grades  four  steps  below  those  of  men's  jobs  which  had  received 
equal  ratings."* 

uble  indicates,  the  highest  skilled  womeo's  job,  a  "iV/,"  paid  less  than  the  lowest  male  entiy-level 
job,  a  "IM."  Brief  for  Appellants,  supra  note  107,  at  8. 

1 10.  Almost  immediately  after  its  establishment,  the  War  Labor  Board  authorized  "adjust- 
ments which  equalize  the  wage  or  salary  rates  paid  to  females  with  the  rates  paid  to  males  for 
comparable  quality  and  quantity  of  work  on  the  same  or  similar  operation.*'  General  Order  16, 
adopted  November  24,  1941  24  War  Lab.  Rep.  (BNA)  xii. 

1 1 1.  General  Elec  Co.  and  Westinghouse  Elec.  Corp.,  28  War  Lab.  Rep.  (BNA)  666  (1945). 
The  union  contended  that  wage  inequities  existed  at  both  employers'  plants.  Because  of  /C/£  y. 
tVestutghouse,  this  paper  concentrates  on  Westinghouse.  Note,  however,  that  the  War  Labor 
Board  made  identical  findings  against  both  companies  in  its  consolidated  decision. 

1 12.  War  Labor  Board  Member  Nathan  Femsinger  visited  two  Westmghouse  plants  and  ob- 
served a  substantial  difference  in  wage  rates  between  male  and  female  jobs  which  had  received 
equivalent  ratings.  In  the  Newark  plant,  for  example,  Feinsinger  found  a  differential  of  19-21* 
per  hour  between  the  wage  rates  for  male  and  female  jobs  carrying  the  lowest  number  of  job 
rating  points.  Id  at  685. 

1 13.  Finding  that  gender,  rather  than  skill,  determined  the  wages  to  be  paid  for  women's  jobs. 
War  Labor  Board  Chairman  Lloyd  K.  Garrison  wrote  in  his  December  1945  decision  concerning 
Westinghouse  and  General  Electric ,  "AH  but  a  small  fraaion  of  the  women's  jobs  are  rated  sub- 
stantially below  male  common  labor  despite  the  fact  that  many,  if  not  most  of  these  jobs,  clearly 
involve  more  skill,  mental  aptitude,  and  responsibility  than  the  male  common  labor  jobs."  Id.  at 
683. 

1 14.  See  Newman  &  Wilson.  The  Union  Role  in  Affirmaxive  Action,  32  Lab.  LJ.  323,  334-36 
(1981). 

1 15.  The  effects  of  this  system  can  be  seen  in  the  following  table  showing  the  distribution  of 
employees  among  labor  grades  in  the  Trenton  plant. 
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The  plaintiffs  in  lUE  remained  clustered  in  the  bottom  four  labor 
grades,  the  low-paying  jobs  traditionally  assigned  to  women.  In  addi- 
tion, although  the  wage  rates  had  increased  since  the  inception  of  the 
pay  policy,  the  increases  had  been  applied  to  the  rates  on  a  cents-per- 
hour  or  percentage  basis,  so  that  the  existing  male-female  wage  dispar- 
ity persisted.  And  while  there  had  been  some  changes  in  job  content 
and  some  rate  adjustments  over  the  years,  the  plaintiffs  alleged  that 
these  changes  had  not  eradicated  the  wage  inequities  established  by  the 
foregoing  system."* 

In  1973,  the  International  Union  of  Electrical,  Radio  and  Machine 
Workers  (lUE)  filed  a  national  charge  against  Westinghouse  with  the 
EEOC"^  based  on  this  compensation  procedure,  evidence  of  initial  as- 
signment discrimination,  job  segregation,  and  other  discriminatory  em- 
ployment practices."*  The  imion  later  filed  suit,  and  the  Third  Circuit 


Westinghouse- 

-Trenton  Plant- 

-November 

1975 

LABOR  GRADES 

JOB  EVALUATION 

LABOR  GRADES 

PRE- 1964 

POINTS 

POST- 1964 

MALE 
0 

FEMALE 

IW 

(M9 

6 

2W 

50-62 

0 

33 

3W 

63-78 

1 

125 

4W 

79-98 

0 

18 

5W.  IM 

99-123  (W);  0-49  (M) 

21 

16 

2M 

50^2 

14 

3M 

63-78 

0 

4M 

79-98 

8 

0 

SM 

99-123 

9 

1 

6M 

124-154 

10 

0 

7M 

155-199 

11 

0 

0 

8M 

200-239 

12 

19 

0 

9M 

240-299 

13 

19 

0 

76  213 

With  a  single  exception,  the  183  employees  working  in  the  lowest-paying  grades— one  through 
four — were  women.  These  are  the  grades  into  which  the  women's  jobs  were  placed  in  1965.  In 
1975,  85%  of  the  women  in  the  plant  were  still  assigned  to  these  jobs.  Thus,  before  and  after 
passage  of  Title  Vn,  women  in  this  plant  continued  to  work  at  a  wage  below  the  common  labor 
rate  paid  to  entry-level  men  at  Grade  Five.  Yet  the  women's  jobs  assigned  after  1965  to  Grade 
Four,  for  example,  were  within  the  same  range  of  job  scores  as  men's  jobs  in  Labor  Grade  Eight 
The  information  from  the  last  three  columns  is  contained  m  Petition  for  Writ  of  Certiorari,  lUE  v. 
Westinghouse,  631  FJd  1094  (3d  Cir.  1980).  ceru  denied,  49  U.S.L.W.  3954  (June  22,  1981). 

1 16.  Judge  Van  Dusen's  dissent  states  that  diferences  in  job  duties  had  occurred  and  would 
force  the  union  to  produce  evidence  showing  that  the  plaintifis'  jobs  were  still  comparable  to 
higher-paying  men's  jobs.  The  dissent  asserted  that  such  evidence  is  inadmissible  in  a  wage  dis- 
crimiiution  case.  63 1  F.2d  at  1 109.  The  judge  based  his  analysis,  however,  on  an  interpreution  of 
Title  VU  which  would  allow  only  equal  work  claims,  the  position  rejected  by  the  Supreme  Court 
in  Guniher.  See  notes  15-79  and  accompanying  text  supra. 

1 17.  Case  No.  TPI  4-0569.  ^The  EEOC  has  not  completed  its  investigatioiL  lUE  also  filed  a 
national  charge  alleging  sex  discrimination  at  all  plants  of  the  General  Electric  Co.  Case  Nos. 
TNP4C-2001  and  2003. 

118.  The  union  has  alleged  discrimination  against  women  and  minorities  in  hiring,  initial 
assignment,  wage  rates,  promotion,  transfer,  training,  upgrading,  and  s«nionty.  The  original 
charge  covered  40  Westinghouse  locations.  The  union  and  the  company  have  entered  into  consent 
decrees  in  two  locations,  resulting  in  wage  increases  amounting  to  several  million  dollars  in  back 
and  future  pay  for  predominantly  female  job  classifications.  See  Amett  v.  Westinghouse  Elec. 
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held  in  lUE  v.  Westinghouse  that  the  plaintiffs'  claim  was  cognizable 
under  Title  VII,  even  though  they  had  not  alleged  unequal  pay  for 
equal  work."' 

2.     Other  Evidence  from  the  Electrical  Industry 

The  significance  of  I UE  v.  Westinghouse  is  enhanced  by  evidence 
that  its  facts  are  not  unique.  A  pattern  of  initial  assignment  discrimina- 
tion, job  segregation,  and  low  wages  for  women's  jobs  prevails  through- 
out the  electrical  industry.  Data  supplied  by  employers  upon  request  of 
IUE'^°  indicates  that  women  are  concentrated  in  the  lowest  paying  jobs 
in  many  electrical  plants.  Preliminary  evidence  indicates,  moreover, 
that  the  low  pay  of  these  jobs  is  largely  attributable  to  the  gender  of  the 
job-holders  rather  than  to  the  worth  of  the  jobs.  Statistical  data  sup- 
porting these  contentions  is  presented  in  an  appendix  to  this  article.'^' 

The  extent  of  initial  assignment  discrimination  can  be  measured  in 
several  ways.  One  method  is  to  compare  the  median  labor  grades  to 
which  women  and  men  initially  are  assigned  to  determine  whether  wo- 
men are  routinely  assigned  to  lower-paying  labor  grades.'^  Another 
method  is  to  compare  the  percentage  of  each  sex  which  is  assigned  to 
the  lowest-paying  labor  grades.'^ 

One  would  assume,  for  example,  that  in  an  industry  where  all  en- 
try level  jobs  require  little  or  no  skiU,  education,  or  experience,  newly 
hired  applicants  of  both  sexes  would  receive  the  lowest  wages  in  the 

Corp,  No.  75-62-F  (N.D.W.  Va.,  filed  Oct  30,  1975)  (Fairaont,  W.  Va.);  Rinehan  v.  Westing- 
house  Elec  Corp.,  No.  70-537  (N.D.  Ohio  1979)  (Mansfield,  Ohio).  Settlement  discussions  are  in 
progress  at  other  locations.  In  addition  to  the  Trenton  lawsuit,  a  lawsuit  alleging  sex  discrimina- 
tion, including  wage  discrimination,  is  pending  against  the  Westinghouse  Buffalo  plant,  Bi- 
aloblocki  v.  Westinghouse  Bee  Corp.,  No.  75-467  (W.D.N. Y.  filed  Oct  31.  1975),  and  the 
Westinghouse  Bloomfieid  plant 

119.  631  F.2d  1094  (1980),  cert,  denied,  49  U.S.L.W.  3954  (1981).  As  in  Gunther,  the  lUE 
court  did  not  decide  whether  tlie  employer  had  in  fact  violated  Title  VII,  limiting  itself  only  to  the 
jurisdictional  issue.  See  note  32  and  accompanying  text  supra.  The  court's  decision  indicates, 
however,  that  it  believed  the  plaintiff's'  case  presented  strong  evidence  of  discrimination.  Writing 
for  the  majority,  Judge  Higginbotham  sai± 

Under  the  applicable  law  it  is  dear  that  Westinghouse  could  not  create  job  classifications 
whereby  different  wages  were  paid  to  one  group  solely  because  of  considerations  of  religion, 
race  or  national  origiit  The  statutory  issue  here  is  whether  Congress  intended  to  permit 
Westinghouse  to  willfully  discriminate  against  women  in  a  way  which  it  could  not  discrimi- 
nate against  blacks  or  whites.  Jews  or  Gentiles,  Protestants  or  Catholics,  Italians  or  Irish,  or 
any  other  group  protected  by  the  Act 
631  F.2d  at  1096-97. 

120.  Under  the  National  Laboy  Relations  Act  29  U.S.C.  §§  151-169.  employers  are  required 
to  supply  race  and  sex  dau  to  the  collective  bargaining  agent  upon  request  See  notes  235-36  and 
accompanying  text  infra.  For  further  discussion,  see  Newman  &  Wilson,  Direa  Disclosure  to 
Unions  of  Equal  Employment  Opportunity  Information  Under  The  National  Labor  Relations 
Act  June  12,  1981  (paper  prepared  for  the  34th  Annual  New  York  University  Conference  on 
Labor). 

121.  See  notes  248-58  and  accompanying  text  infra. 

122.  Id. 

123.  Id. 
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plant. '^''  Data  from  the  electrical  industry  shows,  however,  that  men 
routinely  bypass  the  low-paying  labor  grades  in  their  initial  assign- 
ments, even  though  their  entry  level  jobs,  such  as  janitor,  require  little 
skill.  In  contrast,  employers  routinely  assign  women  to  the  lowest  pay- 
ing labor  grades,  where  they  remain  concentrated  even  after  they  are 
promoted  out  of  entry  level  positions. '^^ 

Consequently,  the  evidence  reveals  that  women  in  the  electrical 
industry  regularly  are  paid  at  rates  below  the  common  labor  rates  of 
male  janitors  and  floor  sweepers.  Included  in  this  group  of  women  are 
those  who  perform  highly  skilled  jobs  and  who  have  many  years  of 
experience  in  the  industry.'^*  This  pattern  probably  results  from  situa- 
tions like  that  in  lUE^  where  the  employer  at  one  time  openly  segre- 
gated the  work  force,  paying  all  female  employees  less  than  male 
employees  regardless  of  the  worth  of  their  jobs.  '^'^ 

Other  evidence  suggests  that  a  pattern  of  job  segregation  and  de- 
pressed wages  for  women's  jobs  appears  in  other  industries  as  well.'^* 
Indeed,  any  industry  or  employer  which  traditionally  has  employed 
large  percentages  of  women  or  minorities  in  segregated  jobs,  especially 
in  unskilled  jobs,  probably  is  engaged  in  wage  discrimination. 

3.     Taylor  v.  Charley  Brothers 

Taylor  v.  Charley  Brothers  also  relies  in  large  part  on  evidence  of 
job  segregation  and  assignment  discrimination  to  infer  Intentional 
wage  discrimination.'^  Charley  Brothers  was  a  wholesale  warehouse, 
supplying  grocery  items  to  retail  stores.  With  the  acquiescence  of  the 
union, '^°  the  employer  divided  its  operation  into  two  separate  depart- 
ments, each  almost  completely  segregated  by  sex.'-"  Employees  in  the 

124.  If  newly  hired  workers  are  assigned  to  skilled  jobs,  wage  disparities  between  the  sexes 
might  be  attributable  to  the  faa  that  more  men  than  women  possess  necessary  skills.  The  data  in 
the  appendix  does  include  some  skilled  and  craft  jobs  filled  from  outside  the  plant,  and  therefore 
may  slightly  overstate  the  extent  of  discrimination.  The  vast  majority  of  jobs  covered  by  the  data, 
however,  are  either  jobs  which  require  no  skills  (entry  level  positions)  or  those  which  require  only 
skills  learned  on  the  job. 

125.  See  note  253  and  accompanying  text  infra. 

126.  In  some  plants,  for  example,  the  female  job  of  Quality  Control  Inspeaor,  which  requires 
the  reading  of  blueprints,  is  paid  less  than  male  floor  sweepers. 

127.  See  notes  101-16  and  accompanying  text  infra. 

128.  The  Department  of  Labor  has  been  investigating  such  discrimination  in  the  glass  indus- 
try for  several  years,  for  example,  under  the  authority  of  Executive  Order  1 1,246,  as  amended, 
which  prohibits  discrimination  by  federal  contraaors.  See  notes  222-H  and  accompanying  text 
in/ra. 

129.  25  Lab.  Rei_  Rep.  (BNA)  (Fair  EmpL  Prac.  Cas.)  602  (W.D.  Pa.  1981).  Although  there 
was  some  direct  evidence  of  intentional  wage  discrimination,  in  the  form  of  discriminatory  state- 
ments  by  company  officials,  the  opinion  focuses  much  more  attention  on  the  employer's  segrega- 
tion of  the  work  force.  As  evidence  of  intentional  wage  discrimination,  the  decision  also  relies  on 
the  fact  that  the  employer  had  failed  to  conduct  a  job  evaluation  plan  to  determine  the  actual 
worth  of  the  jobs  and  had  paid  unequal  wages  for  equal  work,  /d  at  61 1,  614. 

130.  See  notes  228-30  and  accompanying  text  infra. 

131.  A  female  employee  who  worked  in  the  men's  department  was  classified  as  belonging  in 
the  lower-paying  women's  department  At  least  one  male  worked  and  was  classified  in  the  wo- 
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departments  performed  similar  jobs,  selecting,  packing,  and  loading 
items  to  be  shipped  from  the  warehouse. '^^  Jobs  in  the  women's  de- 
partment, however,  paid  substantially  less  than  those  in  the  men's 
department. '•'■' 

The  court  found  that  the  employer  deliberately  had  refused  to  hire 
women  in  the  men's  department  and  consistently  had  assigned  newly- 
hired  women  to  the  women's  department,  even  when  they  indicated  no 
departmental  preference.'^  Relying  on  job  evaluation  evidence  of- 
fered by  the  plaintiffs,  the  court  also  concluded  that  the  content  of  the 
jobs  did  not  justify  the  wage  rate  disparities.'^^  The  court  held,  there- 
fore, that  the  employer  had  intentionally  discriminated  against  the 
plaintiffs  by  "paying  them  substantially  less  than  the  men  .  .  .  because 
they  worked  in  a  department  populated  only  by  women,  and  not  be- 
cause the  jobs  they  performed  were  inherently  worth  less  than  the  jobs 
performed  by  the  men  ...  .'*'^* 

4.     Symbiotic  Relationship  Between  Initial  Assignment  Discrimination, 
Job  Segregation,  and  Wage  Discrimination 

The  Charley  Brothers  court  is  the  first  to  explicitly  rely  on  inten- 
tional job  segregation,  resulting  from  initial  assignment  discrimination, 
as  a  major  factor  in  inferring  sex-based  wage  discrimination. '■*''  The 
opinion  reinforces  the  view  that  wage  discrimination  is  likely  to  occur 
where  there  is  a  substantial  long-term  pattern  of  deliberate  job  segrega- 
tion, especially  initial  assignment  discrimination.  Initial  assignment 
discrimination  is  at  the  heart  of  occupational  segregation,  particularly 
for  unskilled  jobs,  is  relatively  easy  to  prove,  and  violates  Title  VII  in 

men's  depanment.  but  received  a  special  higher  wage  rate  written  into  the  contract.  22  Lab.  Rel. 
Rep.  (BNA)  (Fair  EmpL  Prac  Cas.)  at  608. 

132.  Other  than  the  sex  of  the  employees,  the  major  difference  between  the  departments  was 
the  type  of  goods  handled  in  each:  the  men's  depanment  packed  and  loaded  general  grocery 
items  and  perishable  goods,  while  the  women  handled  health  and  beauty  aids,  cigarettes  and 
candy,  and  certain  store  supplies.  Employing  the  equal  work  standard,  the  court  found  that  some 
of  the  women's  jobs  were  substantially  equal  to  the  men's  jobs.  Id.  at  610-n.  The  coun  also 
found  that  a  substantial  portion  of  the  maie-female  wage  difierential  between  jobs  which  were  not 
equal  was  attributable  only  to  sex  discrimination.  Id.  at  611. 

133.  The  standard  pay  diferential  between  the  male  and  female  jobs  ranged  from  S1.43  per 
hour  to  S1.70  per  hour  over  the  period  in  question.  Id  at  608.  The  coun  also  found  that  some  of 
the  pay  differential,  approximately  10%,  was  justified.  Id  at  612. 

134.  Nothing  in  the  applications  of  the  women  who  were  not  hired  for  vacancies  in  the  men's 
depanment  indicated  that  they  were  less  qualified  than  the  men  who  eventually  received  the  jobs. 
Id  at  60S. 

135.  Id  at  614.  , 

136.  Id 

137.  Id  at  611.  where  the  coun  said: 

A  substantial  ponion  of  the  male-female  differential  can  only  be  attributed  to  intentional  sex 
discrimination,  as  evidenced  by  the  defendant  Charley  Brother's  longstanding  policy  of  segre- 
gating women  from  men  in  the  work  force  and  assigning  even  women  performing  substan- 
tially equal  jobs  as  men  substantially  lower  wages.  Women  were  assigned  lower  wages 
because  they  were  women  and  not  biecause  of  any  evaluation  of  the  worth  of  their  joo's 
content. 
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its  own  right. '^^  Several  rationales  explain  why  initial  assignment  dis- 
crimination and  other  forms  of  job  segregation  are  linked  to  wage 
discrimination. 

Both  types  of  discrimination  derive  from  the  same  set  of  biases 
about  the  innate  abilities  of  women  or  their  "role"  in  the  workplace. 
The  employer  who  assigns  or  restricts  women  to  light  assembly-line 
jobs  because  of  tradition  or  because  it  believes  that  women  are  not 
suited  for  "heavier"  work  usually  believes  that  the  women's  jobs  are  of 
less  value  and  should  be  paid  less  than  the  men's  jobs.  Economic  evi- 
dence indicates  that  jobs  held  primarily  by  women  or  minority  racial 
groups  pay  less  than  those  of  men  or  whites,  regardless  of  the  level  of 
skill  they  require.'^' 

State  protective  laws,  which  limited  women's  hours  or  the  work 
women  could  perform,''**'  reinforced  stereotypical  notions  of  "suitable'* 
jobs  for  women.'*'  The  laws  encouraged  employers  to  practice  segre- 

138.  Classifying  or  segregating  employees  on  the  basis  of  race  or  sex  violates  §  703(a)(2)  of 
Title  VII,  which  appears  at  42  U.S.C  §  2000e-2(a)(2): 

a).    It  shall  be  an  unlawful  employment  practice  for  an  employer  .... 

(2)    to  limit,  segregate  or  classify  his  employees  or  applicants  for  employment  in  any 
way  which  would  deprive  or  tend  to  deprive  any  individual  of  employment  opportunities 
or  otherwise  adversely  afect  his  status  as  an  employee,  because  of  such  individual's  race, 
color,  religion,  sex.  or  national  origin. 
Initial  alignment  discrimination  also  distinguishes  cases  like  Westinghouse  and  Charley 
Bros,  from  cases  like  Lemons  v.  City  Sl  County  of  Denver,  620  F.2d  228  (10th  Cir.).  ceru  daiied, 
49  U.S.L.W.  3211.  3250  (Oct  7,  1980),  in  which  a  woman  applies  for  a  specific  usually  skilled. 
job.  In  Lemons  nurses  employed  by  the  dty  of  Denver  alleged  that  they  were  paid  less  than  male- 
dominated  professions  requiring  comparable  levels  of  skiU.  efiTort,  and  responsibility.   The  city 
countered  with  evidence  that  it  paid  the  prevailing  wage  rate  for  nurses.  No  evidence  was  intro- 
duced showing  that  the  employer  had  discriminated  in  the  hiring  or  assignment  of  nurses  or  other 
employees.  "Tsm  Tenth  Circuit  agreed  with  the  district  court's  finding  that  there  was  no  sex  dis- 
crimination. The  sutus  of  Lemons-typc  cases  is  unclear  after  Gunther.   See  note  197  infra. 

139.  Researchers  have  found,  for  example,  that  female-intensive  industries  tend  to  pay  low 
wages,  and  that  the  higher  the  concentration  of  women  in  an  industry  or  job  category,  the  lower 
the  wage.  See  Women,  Work,  and  Wages,  supra  note  6,  at  28.  This  U.S.  government  report 
concludes,  moreover,  that  the  low  pay  of  women's  jobs  "cannot  easily  be  accounted  for  on  the 
basis  of  either  the  personal  characteristics  of  incumbents  or  the  requirements  of  the  jobs."  Id.  at 
30.  See  also  id.  at  17-42.  See  also  Kubn,  £Iearical  ^roductr,  in  Collective  BAROAiNrsc:  Con- 
temporary American  Experience  209,  219  (G.  Somen  ed.  1980),  in  which  the  author  notes 
that  women  hold  a  disproportionately  large  percenuge  of  jobs  in  the  electrical  industry  and  "^e 
greater  ihe  share  of  women  workers,  the  lower  an  industry's  earnings  usually  are." 

Within  occupations,  the  evidence  is  even  more  alarming.  Kuhn.  supra,  notes,  for  example, 
that  women  occupy  the  lowest  paying  jobs  wi/Ain  the  electrical  industry  and  because  these  seaors 
have  grown  faster  than  the  inale-dominated  jobs,  the  low  pay  of  women's  jobs  is  exerting  a 
"downward  pressure"  on  earnings  throughout  the  industry,  fd  at  219.  See  also  Gitt  &  Gelb, 
supra  note  44,  at  729,  where  the  authors  note  that  the  E£OC  fotmd  that  prior  to  196S  only  one 
major  telephone  company  employed  women  in  a  craft  job  identical  to  the  male  job  of 
"frameman."  When  other  companies  began  to  transform  the  male  job  into  the  female  job  of 
"framedame,"  the  rate  for  the  job  began  to  decline  in  relation  to  other  jobs.  As  the  concentration 
of  women  in  clerical  work  has  increased,  moreover,  their  earnings  have  dropped  relative  to  male 
clerical  workers.  Blumrosen.  st^ra  note  10,  at  412. 

140.  Sute  "protective"  laws,  restricting  the  hours  women  could  work,  or  the  weights  they 
could  lift  have  been  struck  down  since  the  passage  of  Title  VII.  See  B.  Schlei  &  P.  Grossman. 
jt^ra  note  18.  at  293-30S. 

141.  See  Women.  Work,  and  Wages,  supra  note  6.  at  93.  where  the  committee  suies: 
"^Plrior  to  the  legislation  of  the  last  two  decades,  differentials  in  pay  for  men  and  women  and  for 
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.  gaiion  in  order  to  comply  easily  with  them.  Furthermore,  some  em- 
ployers used  the  fact  that  women  were  not  allowed  to  perform  cenain 
jobs  to  deprive  them  of  other  jobs  as  well,  thus  enhancing  sex-segrega- 
tion and  depressed  wages.  "*^ 

Economists  offer  another  reason  for  the  apparent  link  between  ini- 
tial assignment  discrimination  and  wage  discrimination.  Many  em- 
ployers may  find  it  difiBcult  today  to  pay  unequal  wages  for  equal 
work.''*-'  Not  only  is  the  practice  blatantly  illegal,  morally  wrong,  and 
socially  unacceptable,  but  most  employees  will  not  tolerate  receiving 
less  pay  than  others  for  doing  substantially  equal  work.'**  If  an  em- 
ployer wants  to  keep  labor  costs  low,  therefore,  it  can  do  so  with  less 
fear  of  detection  by  isolating  a  group  of  workers,  assigning  them  to 
different  jobs,  and  devaluing  their  wages,  than  it  can  by  paying  them 
lower  wages  for  equal  work.'"*^ 

Ironically,  the  Equal  Pay  Act  may  have  exacerbated  occupational 
segregation  for  women  by  encouraging  employers  to  segregate  women 
in  order  to  keep  their  wages  low  and  yet  avoid  equal  pay  claims.  Given 
the  pervasive  nature  of  occupational  segregation  in  American  worklife, 
even  the  victims  of  wage  discrimination  are  less  likely  to  recognize  the 
discrimination  when  they  must  compare  their  job  to  one  involving  dif- 
ferent duties  and  when  the  job  is  held  exclusively  by  members  of  a 
group  which  regularly  receives  higher  wages  and  works  in  a  different 
pan  of  the  plant. '"** 

minoiities  and  nonmioorities  were  often  acceptable  and  were,  ia  fact,  prevalent  The  tradition 
embodied  in  such  practices  was  built  into  wage  stniaures,  and  its  effects  continue  to  influence 
these  structures." 

142.  In  lUE,  the  employer's  statement  justifying  its  policy  of  wage  discrimination  appears  to 
refer  to  restrictions  imposed  by  state  protective  laws.  See  text  accompanying  note  109  supra. 

143.  Employers  also  may  take  advantage  of  the  faa  that  women  are  willing  to  work  for  lower 
wages  because  they  cannot  move  into  other  jobs.  See  notes  201-06  and  accompanying  \kx\.  supra. 

144.  Institutional  constraints  may  make  it  difficult  for  employers  to  pay  unequal  wages  for 
equal  work  as  weiL  Many  employers,  particularly  large  ones,  have  developed  formal  compensa- 
tion systems,  such  as  job  evaluation  plans,  which  dictate  that  people  within  one  job  classification 
should  be  paid  equally.  In  such  cases  discrimination  would  be  expeaed  to  take  the  form  of  job 
se^gation  rather  than  unequal  pay  for  identical  work.  Blau  &  Jusenitis,  supra  note  78.  at  192-93. 
This  "institutional"  view  of  wage  determination  has  also  been  accepted  by  the  National  Academy 
of  Science's  Committee  on  Occupational  Classification  and  Analysis  in  its  report  Women,  Work, 
AND  Wages,  supra  note  6,  at  4S. 

145.  See  Bergmann,  Occupationai  Segregation,  Wages  and  Profits  fVhen  Employers  Discrimi- 
nate by  Race  or  Sex,  1  Eastern  Econ.  J.  103,  108,  where  the  author  comments: 

[T]he  inclination  of  employers  to  restria  blacks  and  women  to  jobs  for  which  they  are  "fit" 
may  ...  be  adherence  to  an  easily  policed  gentlemen's  agreement  on  the  part  of  employers 
whose  purpose  is  the  raising  of  profits.  (Note  that  it  is  easier  to  watch  out  for  and  put  pres- 
sure on  violators  of  "Thou  shall  hire  them  only  as  janitors"  than  violators  of  "Thou  shalt  pay 
them  80<  per  hour  less  than  whites.") 
See  also  Madden,  supra  note  78,  at  161. 

146.  For  example,  in  1972  lUE  obtained  a  settlement  in  a  sex-based  wage  discrimination  suit 
securing  increases  for  350  employees  in  19  primarily  female  jobs.  Although  the  union  had  widely 
publicized  the  suit,  only  80  out  of  2,000  women  in  the  plant  authorized  the  union  to  file  a  lawsuit 
on  their  behalf.  After  the  settlement,  however,  a  group  of  female  plaintifls  lodged  discrimination 
complaints  against  lUE,  alleging  not  that  their  jobs  should  be  paid  as  much  as  male  jobs,  but 
rather  that  ihey  should  pay  as  much  as  the  women's  jobs  which  had  recently  received  increases. 
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The  economic  benefits  of  such  discrimination  to  the  employer 
often  extend  beyond  the  initial  assignments.  Data  from  lUE  v.  West- 
inghouse  indicates  that  employers  determine  wage  rates  for  semi- 
skilled jobs  and  skilled  or  craft  jobs  on  a  promotional  ladder  in  relation 
to  the  entry-level  job  which  is  the  first  rung  of  the  ladder.''*''  Whether 
or  not  there  are  formal  restrictions,  employees  generally  are  limited  to 
certain  promotional  ladders  on  the  basis  of  their  entry-level  job.'** 
Thus,  employees  may  sufier  career-long  wage  discrimination  because  a 
discriminatory  initial  assignment  prevents  them  from  bidding  into 
higher-paying  jobs  and  determines  the  wages  of  their  future  jobs  in 
relation  to  the  low  wages  of  the  initial  assignment.''*^ 

Initial  assignment  discrimination  may  aa  as  a  strong  psychologi- 
cal barrier  to  promotion  as  weU.  The  employer  who  makes  the  initial 
discriminatory  assignment  delivers  a  potent  message  concerning  pro- 
motions to  the  female  employee.  A  woman  who  is  assigned  to  a  "wo- 
men's job"  in  an  area  of  the  plant  occupied  only  by  women  will 
understand  that  the  boss,  who  has  given  her  this  traditionally  female 
job  and  who  controls  the  workplace,  prefers  her  to  stay  in  this  area. 

Even  when  employers  do  not  overtly  discourage  women  from 
seeking  promotions  into  men's  jobs,  the  initial  assignment  to  a  low-pay 
segregated  job  delivers  a  strong  negative  message.  The  woman  who 
seeks  a  transfer  or  promotion  into  a  non-traditional  job  often  exper- 
iences serious  social  opprobrium  for  doing  so;'^°  this  pressure  is  en- 
hanced when  it  is  initiated  by  her  employer.  Furthermore,  from  a 
practical  point  of  view,  the  woman  who  is  physically  segregated  from 
men's  jobs  is  less  likely  to  hear  about  vacancies  and  promotional  op- 
portunities in  these  better-paying  positions. 

Employers  who  practice  intentional  segregation  probably  act  out 
of  a  combination  of  custom,  prejudice,  and  economic  interest.  Regard- 
less of  motive,  however,  the  practice  of  segregating  the  work  force  vio- 
lates Title  VII's  ban  on  classifying  or  segregating  employees  by  race  or 
sex.  A  pattern  of  employer-controlled  segregation,  coupled  with  dis- 
proportionately low  wages  for  women,  also  leads  to  the  inference  that 
the  employer  has  depressed  the  wages  for  jobs  held  predominantly  by 
women. 


The  union  found  that  some  of  these  additional  female  jobs  were  comparable  to  men's  jobs  and 
negotiated  an  additional  settlement  affecting  1,650  employees.  See  Newman,  supra  note  10,  at 
271;  Women,  Work,  and  Wages,  supra  note  6,  at  52. 

147.  As  the  uble  in  note  109  indicates,  wage  rates  for  each  labor  grade  are  several  cents 
higher  than  the  preceding  labor  grade.  There  are  slightly  larger  increases  between  successive  la- 
bo7  grades  in  the  men's  schedule,  particularly  in  the  higher  grades. 

148.  See  note  103  and  accompanying  text  supra. 

149.  In  the  lUE  case,  for  example,  men  in  labor  grade  nine  received  considerably  higher 
wages  than  women  in  labor  grade  five,  even  though  iheir  jobs  had  received  equal  job  evaluation 
scores,  because  both  wage  rates  were  determined  in  relation  to  the  entry-level  jobs  for  each  sex. 
See  tables  in  notes  109  and  1 15. 

150.  See  Blumrosen.  supra  note  10,  at  413. 
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D.     Third  Party  Resolution  of  Wage  Inequities 

Opponents  of  pay  equity  have  argued  that  wages  can  or  should  be 
determined  only  by  employers,  employees,  or  their  collective  bargain- 
ing representatives.  Third  party  resolution  of  wage  inequities,  how- 
ever, has  been  a  standard  industrial  relations  practice  for  more  than 
four  decades. 

During  World  War  II  the  War  Labor  Board  established  a  credita- 
ble record  of  addressing  intraplant  wage  inequities  based  upon  sex.  Al- 
mos;  immediately  after  its  establishment  the  Board  authorized  wage 
adjustments  equalizing  male  and  female  rates  for  comparable  work 
within  a  single  plant  or  bargaining  unit.'^'  In  pursuing  this  policy,  the 
Board  adopted  traditional  industrial  relations  principles  used  to  correct 
intraplant  inequities  restilting  from  workers  performing  comparable 
work  for  unequal  pay. 

The  Board  explicitly  recognized  that  wage  inequities  based  upon 
sex  should  be  treated  just  like  any  other  intraplant  wage  problem. 
Board  Member  Dr.  George  Taylor,  for  example,  commented  in  an 
early  decision  that  these  questions  were  "no  di!fferent  from  any  other 
occupational  rate  question.  The  claim  is  actually  that  a  job  rate  is  out 
of  line  with  other  rates,  and  it  doesn't  matter  who  performs  the  work 

"132 

•     •     •     ■ 

In  cases  of  sex-based  wage  inequities,  consequently,  the  Board  ap- 
pointed arbitrators  who  compared  women's  and  men's  jobs  on  the  basis 
of  factors  such  as  skill,  effort,  responsibility,  and  working  conditions — 
the  same  method  used  to  correct  other  intraplant  wage  problems. '^^ 

151.  General  Order  16,  adopted  Nov.  24,  1941  See  24  War  Lab.  Rep.  (BNA)  xii 

152.  General  Motors  Corp.,  11  War  Lab.  Rep.  (BNA)  733.  746  (1943).  Pursuant  to  the 
Board's  order  in  that  case  William  £.  Simkin  was  named  as  an  arbitrator  in  the  dispute  which 
ensued  over  application  of  these  principles.  His  award  was  adopted  by  Edwin  Witte,  who  summa- 
rized the  award  as  follows: 

The  rates  which  are  established  for  the  classifications  in  dispute  represent  the  judgment  of  the 
arbitrator  as  to  the  siull  and  difficulty  of  the  jobs  involved  relative  to  other  jobs  in  these  same 
plants,  and  are  not  based  on  the  fact  that  ail  or  most  of  the  employees  in  the  classifications 
mvolved  are  women  while  most  of  the  employees  in  the  classifications  with  which  they  are 
compared  are  men. 

....  The  major  question  as  to  these  classifications  and  rates  and  the  differential  be- 
tween them  is  a  proper  one.  This  is  a  matter  of  judgment  in  which  ihe  Board  frankly  reiies  upon 
the  experience  and  Judgment  of  the  arbitrator. 

....  This  decision  recognizes  no  sex  diflerentials  whatsoever  but  is  to  the  efiea  that  the 
Job  eonteru  should  control  the  rates  paid  whether  the  job  be  performed  by  men  or  women. 
II  War  Lab.  Rep.  (BNA)  745  (1943)  (emphasis  added). 

The  War  Labor  Board  Chairman,  in  a  letter  to  the  Secretary  of  Labor,  emphasized  the  role  of 
job  evaluation  in  cases  involving  intraplant  inequalities:  "Their  determination  should  not  be  re* 
lated  to  the  'equal  pay  for  equal  work'  question;  they  should  be  determined  on  the  basis  for 
maintaining  or  developing  a  proper  balance  of  wage  rates  for  various  jobs  based  upon  Job  evaJtta- 
don."  3  War  Lab.  Rep.  (BNA)  wtviii  (1943)  (emphasis  added). 

153.  In  Bendix  Aviation  Corp.,  10  War  Lab.  Rep.  (BNA)  40  (1943).  Dr.  George  Taylor  clari- 
fied that  the  Board  viewed  these  problems  as  no  difierent  from  any  other  intraplant  wage  inequity: 

The  problem  presented  in  this  case  is  not  primarily  related  to  the  Board's  policy  on  equal  pay 


143 


No.  2]  JOB  SEGREGATION  AND  PAY  EQUITY  303 

Jobs  which  differed  in  content  were  considered  comparable  if  they  re- 
ceived equivalent  ratings  based  on  a  combined  evaluation  of  these  four 
faaors.  The  Board  thus  successfully  readjusted  the  wage  rates  to  reflea 
these  faaors,  rather  than  the  sex  of  the  job-holder. '^'* 

In  addition,  unions  have  regularly  filed  grievances  claiming  that 
the  wage  rate  for  a  particular  job  is  too  low  in  relation  to  other  jobs  in 
the  plant. '^^  If  these  grievances  are  not  resolved  in  the  first  few  stages, 
they  may  proceed  to  arbitration  where  arbitrators  decide  whether  the 
wage  rate  is  improper  in  relation  to  other  jobs  in  the  plant,  based  on  the 
company's  job  evaluation  plan,  on  testimony  about  job  duties,  or  on 
personal  observations  of  the  job.'**  Under  the  concept  of  "interest  ar- 
bitration," an  arbitrator  may  be  required  to  resolve  a  dispute  over  an 
employer's  entire  wage  structure.'*'  Furthermore,  contrary  to  much  of 
the  current  thinking,  formal  job  evaluation  never  has  been  held  to  be 
essential  to  an  arbitrator's  determination  of  wage  inequities.'**  Where 

for  equal  work  to  female  employees.  On  the  contrary,  it  represents  a  fundamental  problem  of 
inira-plant  wage  rate  relationships  arising  from  a  lack  of  balance  between  various  rates.  What 
is  obviously  needed  in  this  situation  is  a  re-evaluation  of  job  classifications  on  the  basis  of  job 
content  The  job  classifications  should  not  be  divided  on  the  basis  of  male  and  female  classifica- 
tions. They  should  be  evaluated  on  the  basis  of  skill,  effort,  and  job  content  and  classified  into 
various  grades  of  work  with  appropriate  rates  for  each  classification.  The  rates  for  each  type 
of  job  should  be  made  available  to  every  employee  on  the  job  whether  male  or  female. 
A£  at  46  (emphasis  added). 

154.  In  the  Bendix  case,  for  example,  the  Board  appointed  Dr.  Harry  Shulman  to  analyze  the 
jobs  on  the  basis  of  their  content  and  devise  a  correction  of  the  wage  rates.  Shulman's  award  was 
unanimously  adopted  by  the  Board.   11  War  Lab.  Rep.  (BNA)  669  (1943). 

155.  See  genially  F.  Elxouri  <k  E  Elkourj,  How  Arbitration  Works  446-4«  (3d  ed. 
1973)  [hereinafter  dted  as  Elkouri);  R.  Wiooins,  The  Arbitration  of  Industriai.  Enoineer- 
INO  Disputes  91-121  (1970);  Murphy,  Job  CJassificaiion  Under  Bethlehem  Steel  Agreements,  16 
Arb.  J.  8  (1961);  Unterbcrger, /</'*///'a//V7/T  of  Job  Evaluation  Cases,  17  Arb.  J.  219  (1962). 

156.  This  is  not  to  suggest  that  unions  necessarily  favor  the  determination  of  wages  through 
the  process  of  job  evaluation.  Unions  may  object  to  the  process  because  it  is  generally  controlled 
by  the  employer,  it  costs  too  much,  it  is  not  an  exaa  science  or  because  a  plan  may  contain  sex  or 
race  bias. 

157.  In  interest  arbitration,  a  third  party  is  authorized  to  resolve  disputes  arising  between  the 
employer  and  the  union  over  the  terms  and  conditions  of  a  collective  bargaining  agreement  See 
generally  Eucoimi.  supra  note  155,  at  50-58. 

Although  most  unions  oppose  interest  arbitration,  a  number  of  unions  and  employers  regu- 
larly utilize  the  process.  For  the  past  several  years,  for  example,  the  United  Steelworkers  of 
America  and  the.  basic  sieel  industry  have  negotiated  contracts  under  an  Experimental  Negotiat- 
ing Agreement  (ENA),  which  prohibits  strikes  and  requires  that  all  disputes  over  a  new  contract 
be  resolved  by  a  neutral  third  party.  Interest  arbitration  is  used  in  the  public  seaor  as  welL 

The  International  Union  of  Electrical,  Radio  and  Machine  Workers  (lUE)  and  other  unions 
which  bargain  with  the  General  Electric  Co.  and  Westinghouse  Elearic  Corp.  have  regularly 
proposed  a  joint  union-management  committee  to  study  wage  discrimination  inequities  concern- 
ing women  and  to  arbitrate  any  disputes  which  could  not  be  resolved  between  the  parties,  but  the 
companies  have  refused  to  agree  to  this  procedure. 

158.  Arbitration  decisions  involving  job  classifications  typically  fall  into  two  categories: 
(1)  cases  in  which  a  company  has  adopted  a  formal  job  evaluation  system  and  the  union  is  disput- 
ing the  evaluation  of  (or  "points"  assigned  to)  a  particular  job  classification;  and  (2)  cases  where 
no  such  formal  system  exists,  but  the  union  contends  that  a  rate  for  a  job  classification  is  inequita- 
ble in  light  of  the  wages  paid  for  work  in  other  job  classifications  in  the  bargaining  unit  In  either 
<-«f*_  a  union  may  challenge  the  initial  classification  or  the  job  rate  where  the  contents  of  a  job 
have  changed.  See  Viaor  Mfg.  <t  Gasket  Co.  v.  International  Ass'n  of  Machinists  <Sc  Aerospace 
Workers.  Disc  8,  48  Lab.  Arb.  957  (1967)  (Lehoczky,  Arb.)  (initial  rating);  Brown  &  Sharpe  Mfg. 
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no  formal  job  evaluation  exists,  the  arbitrator  may  specify  factors  used 
to  evaluate  the  jobs  or  may  use  a  less  formal  approach.'^' 

Thus,  courts  may  rely  on  the  collective  experience  of  arbitrators 
who  have  spent  many  years  determining  the  comparability  of  jobs,  as 
well  as  judges  who  have  been  required  in  EPA  suits  to  examine  job 
content  closely  in  order  to  decide  whether  two  jobs  are  "substantially 
equaL"  In  making  these  determinations  judges  have  relied  on  the  evi- 
dence of  job  evaluation  experts,  who  may  or  may  not  use  a  formal  job 
evaluation  system. 

In  the  EPA  case  of  Thompson  v.  Boyle, '^^  for  example,  the  coun 
compared  the  female  job  of  a  journeyman  bindery  worker  with  that  of 
male  bookbinders.  Although  the  women  worked  on  entirely  different 
machines  and  had  different  job  classifications  than  the  men,  the  court 
found  that  the  two  jobs  were  "substantially  equal"  based  on  a  review  of 
expert  job  evaluation  testimony.  Similarly,  in  Laffey  v.  Northwest  Air- 
lines,^^^  the  D.C.  Circuit  agreed  with  the  district  coun  judge  who  found 
that  "pursers"  and  "stewardesses"  performed  "substantially  equal" 
work,  even  though  the  jobs  had  different  titles,  descriptions,  and  re- 
sponsibilities. As  in  Charley  Brothers,  the  judge  in  Laffey  reviewed  the 
job  evaluation  testimony  of  expert  witnesses  presented  by  both  sides. 

A  judge  hearing  a  case  under  the  EPA  must  decide  when  a  plain- 
tiff crosses  the  thin  line  between  jobs  which  are  different  but  are  "sub- 
stantially equal"  and  those  which  have  slightly  greater  differences  and 
are  not  "substantially  equal"  but  are  comparable  when  measured  by 
the  criteria  of  skill,  effort,  and  responsibility.  Hence,  in  Shultz  v.  Whea- 
ion  Glass, ^^^  the  court  did  an  exhaustive  analysis  of  the  job  duties  of 
male  and  female  selector-packers  under  the  EPA  and  found  that,  al- 
though the  jobs  were  not  precisely  equal,  the  difference  between  them 
did  not  justify  a  ten  percent  pay  differentiaL  Wheaton  Glass  is  not  very 
different  from  Charley  Brothers,  in  which  the  court  relied  on  similar 
evidence  in  a  Title  VTI  case  to  decide  that  the  difference  in  job  duties 

Co.  V.  Interaaiional  Ass'n  of  Machinists,  Dist  Lodge  64,  21  Lab.  Arb.  461  (1953)  (Waite,  Arb.) 
(initial  rating);  Republic  Steel  Corp.  v.  United  Steelworkers  of  America,  Local  2382.  20  Lab.  Arb. 
370  (1933)  (Piatt,  Arb.)  (change  in  job  content). 

159.  Where  ao  formal  job  evaluation  plan  is  involved,  the  arbitrator  has  more  discretion  in 
deciding  how  to  approach  the  question  of  fairness  of  compensation  for  newly-created  jobs  (Reyn- 
olds Metal  Ca  v.  International  Ass'n  of  Machinists  &  Aerospace  Workers,  Lodge  77,  69-1  Arb.  \ 
8241  (1968)  (Davis,  Arb.);  Richardson  Co.,  Hercules  Prods,  v.  United  Steelworkers  of  America, 
Local  6250,  61  Lab.  Arb.  96  (1973)  (DiLcone,  Arb.);  De  Uval  Turbme  CaL  v.  Allied  &  Technical 
Workers  Int'l  Union,  Local  15,278.  56  Ub.  Arb.  92  (1971)  (Taylor,  Arb.));  and  changed  jobs 
(White  Motor  Co.  v.  United  Auto  Workers,  Local  131,  29  Ub.  Arb.  123  (1957)  (Rock,  Arb.); 
Union  Camp  Corp.  v.  International  Chem.  Workers  Union,  Local  20,  74-1  Arb.  ^  8001  at  3005 
(1974)  (Kabaker,  Arb.)). 

160.  499  F.  Supp.  1147  (D.D.C.  1979). 

161.  366  F.  Supp.  763  (D.D.C.  1973);  374  F.  Supp.  1382  (D.D.C.  1974),  vacated  and  remanded 
in  part,  aff'd  in  pertinent  part ,  567  F.2d  429  (D.C.  Cir.  1976),  cert,  denied,  434  U.S.  1086  (1978).  See 
also  Hodgson  v.  Brookhaven  Gen.  Hosp.,  436  F.2d  719  (5th  Cir.  1970)  (comparison  of  nurses  and 
orderlies  under  the  Equal  Pay  Act). 

162.  421  F.2d  239  (3d  Cir.),  cert,  denied,  398  U.S.  905  (1970). 
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did  not  justify  the  existing  pay  differential.  Thus,  the  judicial  process 
for  determining  whether  jobs  are  "substantially  equal"  under  the  EPA 
or  simply  "comparable"  under  Title  VII  would  be  essentially  the  same. 
Wage  inequities  occur  in  many  contexts,  and  the  courts  and  indus- 
trial relations  system  have  established  procedures  for  resolving  them. 
The  reason  for  the  existence  of  a  wage  inequity  should  have  no  effea 
on  its  resolution-  Serious  debate  over  whether  third  parties  can  or 
should  determine  the  comparability  of  jobs  has  arisen  only  since  race 
and  sex  discrimination  have  been  identified  as  sources  of  such  inequi- 
ties. Thus,  the  use  of  these  techniques  to  correct  sex  or  race-based  wage 
inequities  does  not  signal  a  radical  departure  from  current  judicial  or 
industrial  relations  practice,'"  as  some  have  suggested.'*^ 

IV.    Remedies  and  Objections 

A.     Remedy  for  Wage  Discrimination  Cases 

Some  of  the  earliest  Title  VII  cases  challenged  the  pervasive  segre- 
gation of  black  workers.'"  In  these  cases  courts  found  that  employers 
had  systematically  relegated  black  workers  to  the  lowest-paying  jobs  in 
a  number  of  industries.  Courts  adopted  the  "rightful  place"  doctrine  to 
remedy  these  violations.  In  addition  to  integrating  the  black  and  white 
seniority  lists,  the  doarine  allowed  black  discriminatees  to  transfer  or 
promote  into  more  desirable  jobs  on  the  basis  of  their  company- wide  or 
plant- wide  seniority,  or  some  other  broader  seniority  unit.'**  The 
"rightful  place"  remedy,  however,  did  not  place  successful  plaintiffs  in 
the  employment  positions  they  would  have  enjoyed  had  there  been  no 
discrimination:'*^  because  they  could  only  move  into  better  jobs  when 
vacancies  opened,  they  were  not  able  to  bump  white  workers  with  less 


163.  The  Charley  Bros,  court,  for  example,  treated  the  job  comparison  evidence  as  it  would 
any  other  expert  testimony.  Applying  traditional  evidentiary  principles  conceniing  expert  testi- 
mony, the  judge  compared  the  qualificauons  of  each  expcn  and  the  technical  ments  of  the  job 
evaluation  systems  employed  by  them  25  Lab.  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac.  Cas.)  at  612. 

164.  See  Hildebrand,  The  Market  System,  in  Cos4Parable  Worth:  Issues  and  Alterna- 
tives 81,  83  (E.  Livemash  cd.  1980). 

165.  See,  e.g.,  Quarles  v.  Phillip  Morris.  Inc,  279  F.  Supp.  505  (ED.  Va.  1968);  Local  189, 
United  Papermakers  &  Paperworkers  v.  tJnited  States.  416  F.2d  980  (5th  Cir.  1969),  cert,  denied, 
397  U.S.  919  (1970)  (facially  neutral  seniority  and  transfer  provisions  discriminated  against  blacks 
by  perpetuating  effects  of  past  discrimination  in  hiring  and  assignment). 

166.  Local  189,  United  Papermakers  &  Paperworkers  v.  United  Sutes.  416  F.2d  980,  988  (5th 
Cir.  1969),  cert  denied,  397  U.S.  919  (1970).  In  analyzing  the  issues  and  adopting  the  "rightful 
place"  theory  the  court  relied  heavily  on  Quarles  v.  Phillip  Morris,  Inc  279  F.  Supp.  505  (ED. 
Va.  1968)  and  on  a  law  review  article.  Note,  Title  VII,  Seniority  and  the  Incumbent  Negro,  80 
Harv.  L.  Rev.  1260  (1967).  416  F.2d  at  983  n.2. 

167.  The  Local  189  coun  rejec!ed  the  plaintiffs  "freedom  now"  theory,  which  called  for  the 
immediate  displacement  of  whites  who  had  less  plant-wide  seniority  than  the  plaintifis.  Id  at  988. 
See  Note,  Tule  VII,  Seniority  and  the  Incumbent  Negro,  80  Harv.  L.  Rev.  1260,  1268  (1967).  The 
plaintiflis  had  argued  that  but  for  discrimination  the  white  employees  with  less  plant-wide  senior- 
ity than  the  black  plamtifls  would  not  occupy  the  more  desirable  jobs.  The  court  held,  however, 
that  "not  all  'but-for'  consequences  of  pre-Aa  racial  classification  warrant  relief  under  title  VII." 
416  F.2d  at  988.  See  also  International  Bhd.  of  Teamsters  v.  United  States,  431  U.S.  324  (1977), 
discussed  in  note  68  supra. 
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seniority  out  of  their  jobs.'". 

The  plaintiffs  in  these  early  race-segregated  cases  concentrated  on 
integrating  the  seniority  lines  and  promoting  into  the  higher-paid 
*^vhite"  jobs.  They  generally  did  not  allege  that  the  black  employees 
were  also  being  compensated  at  a  discriminatory  wage  rate  for  the  jobs 
they  performed  which  were  usually  unskilled,  dirty,  and  physically  de- 
manding jobs.'*'  Significantly,  the  common  labor  "male"  jobs  in  the 
sexually  segregated  electrical  industry  are  higher  paid  than  the  female 
jobs,  allegedly  because  of  the  additional  physical  effort,  while  in  the 
racially  segregated  paper  industry,  the  physically  demanding  jobs  of 
blacks  were  compensated  at  a  lower  rate  than  entry  level  **white"  jobs. 

Where  the  plaintiffs  have  been  able  to  prove  wage  discrimination, 
the  remedy  should  extend  beyond  back  pay  for  the  individual  plaintiff 
or  the  class.  The  future  rate  for  the  job  itself  must  be  changed. '''°  If 
this  remedy  is  not  imposed,  future  as  well  as  present  job-holders  will 
continue  to  suffer  the  effects  of  past  illegal  discrimination.'''' 


168.  "Rightful  place"  is  not  the  eqtiivalent  of  the  "make  whole"  remedy,  used  in  other  labor 
contexts.  Arbitrators  and  the  National  Labor  Relations  Board  usually  require  the  wrongdoer  to 
offer  reinsutement  with  back  pay,  promotion,  etc.,  to  the  discriminaiee  even  if  it  requires  displac- 
ing an  innocent  benefaaor  of  the  employer's  (or  union's)  wrongdoing.  Even  under  "rightful 
place"  the  victuns  of  discrimination  should  be  entitled  to  "front  pay"  as  well  as  back  pay  to 
compensate  them  for  loss  of  income  until  they  have  achieved  their  "rightful  place"  through  vacan- 
cies and  promotions.  See  discussion,  in  note  171  infra,  of  Albemarle  Paper  Co.  v.  Moody,  422 
U.S.  405  (1975),  in  which  the  cotirt  aflirms  the  "make  whole"  concept  of  Title  VIL 

169.  But  see  Quarles  v.  Phillip  Morris.  279  F.  Supp.  505  (E.D.  Va.  1968)  (court  concluded  that 
a  wage  rate  was  racially  discriminatory). 

170.  Although  discriminatory  wage  rates  generally  result,  directly  or  indirectly,  from  initial 
assignment  discrimination  and  occupational  segregation,  there  may  be  situations  where  employers 
have  assigned  women  or  minorities  to  low-skill  jobs  which  justifiably  pay  less  than  the  other  entry 
level  jobs  reserved  to  white  males.  In  such  cases,  back  pay  is  nevertheless  warranted  for  those 
women  who  were  qualified  for,  and  would  have  obtained,  the  "male"  jobs  except  for  their  sex. 
Front  pay  also  may  be  warranted  to  repay  discriminatees  for  the  income  lost  between  the  date  of 
the  finding  of  disoimination  and  the  time  at  which  vacancies  become  available.  See  note  168 
iiifra. 

171.  A  remedy  which  prohibits  future  segregation  but  does  not  alter  the  discriminatory  wage 
rates  will  only  result  in  a  change  in  the  racial  or  sexual  composition  of  the  future  occupants  of  the 
job.  In  the  wake  of  Gunther  at  least  one  commentator  has  suggested  that  employers  may  be  able 
to  avoid  correcting  wage  rates  by  eliminating  "concentrations  of  women  in  traditionally  female 
jobs,"  either  through  offering  women  promouons  or  transfers  out  of  these  jobs  or  by  "desexing" 
the  female  jobs  by  hiring  men  into  them.  Blumrosen,  107  Lab.  Rel.  Rep.  (SNA)  187  (July  6, 
1981).  Such  tactics  are  obviously  intended  to  evade  compliance  with  the  Aa  and  will  not  provide 
relief  to  either  presem  or  future  incumbents  in  jobs  where  the  wage  rate  has  been  devalued 
through  discnmination. 

As  a  remedial  measure,  raising  the  discriminatory  wage  rate  is  the  only  way  to  eliminate  the 
effects  of  past  discrimination.  In  Albemarle  Paper  Co.  v.  Moody,  422  U.S.  405  (1975),  Justice 
Stewart  referred  to  the  legislative  history  of  the  1972  amendments  to  Title  VII.  which  the  Coun 
said  "strongly  reaflBrmed  the  'make  whole'  purpose  of  Title  VII."  Id.  at  421.  The  Court  held  that 
courts  have  "the  duty  to  render  a  decree  which  will  go  so  far  as  possible  to  eliminate  the  discrimi- 
natory effects  of  the  past  as  well  as  bar  like  discrimmation  in  the  future."  Id.  at  418,  citing  Louisi- 
ana v.  United  Sutes.  380  U.S.  145,  154  (1965).  The  Court  also  quoted  the  Conference  Committee 
Report  on  the  1972  amendments  to  Title  VH.  which  stated  that  the  remedial  provisions  of  the  Act 
"are  intended  to  give  the  courts  wide  discretion  exercising  their  equiuble  powers  to  fashion  the 
most  complete  relief  possible."  Id.  at  421,  citing  debate  of  Sen.  Williams,  118  Cong.  Rec.  7168 
(1972). 
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Indeed,  in  a  case  arising  under  the  EPA,  the  Supreme  Court  re- 
jected the  employer's  "rightful  place"  defense.    The  employer  con- 
tended it  had  remedied  a  sex-based  wage  inequity  by  allowing  women 
to  move  into  the  previously  all-male  higher  paid  night  shift  jobs  even 
though  it  had  not  changed  the  wage  rate  for  day  jobs.  In  Corning  Glass 
Works  V.  Brennan ,^'''^  the  Court  agreed  with  the  lower  court,  which  had 
sai± 
[W]e  cannot  hold  that   Coming,   by   allowing   some — or  even 
many — women  to  move  into  the  higher  paid  night  jobs,  achieved 
full  compliance  with  the  Aa.  Coming's  action  still  left  the  inspec- 
tors in  the  day  shift — ^virtually  all  women — earning  a  lower  base 
wage  than  the  night  shift  inspeaors  because  of  the  dLfferential  ini- 
tiafly  based  on  sex  and  still  not  justified  by  any  other  considera- 
tion;   in    effect.    Coming    was    still    taking    advantage    of   the 
availability  of  female  labor  to  fill  its  day  shift  at  a  differentially 
low  wage  rate  not  justified  by  any  factor  other  than  sex."^ 

In  wage  discrimination  cases  involving  initial  assignment  discrimi- 
nation the  "make  whole" — or  at  least  "rightful  place"  remedy — should 
apply  in  addition  to  the  appropriate  adjustment  in  wage  rates,  so  that 
the  discriminatees  may  also  advance  to  the  jobs  they  would  have  had 
but  for  the  initial  assignment  discrimination. 

Practical  considerations  also  militate  in  favor  of  changing  the 
wage  rates.  The  "rightful  place"  remedy  of  transfer  and  promotional 
rights  does  not  become  avsiilable  unless — and  until — job  vacancies  oc- 
air.  When  only  one  or  several  employees  have  suffered  discrimination, 
sufficient  opportunities  may  open  quickly.  But  when  an  employer  has 
engaged  in  systemic  discrimination  against,  for  example,  seventy-five 
percent  of  its  workforce  by  assigning  all  of  the  women  to  segregated 
jobs,  and  then  devaluing  the  wages  for  these  jobs,  different  considera- 
tions arise.  Seventy-five  percent  of  the  workforce  cannot  hope  to  move 
into  the  better-paying  jobs  of  the  other  twenty-five  percent  during  an 
entire  lifetime  of  work. 

This  is  particularly  true  in  the  case  of  a  shrinking  workforce  where 
there  is  no  real  opportunity  for  upgrade  and  transfer.  Moreover,  not  all 
women,  nor  for  that  matter  all  men,  are  able  or  willing  to  perform  the 
physically  heavy  labor  which  may  be  associated  with  some  of  the 
higher  paying  jobs.  This  does  not  mean,  however,  that  the  women's 
jobs  are  necessarily  worth  less  than  more  physically  demanding  men's 
jobs.^^-* 


172.  417  U.S.  188  (1974).  . 

173.  Id  at  207,  citing  474  F:2d  at  235.  The  Coun  cited  several  comments  from  the  legislative 
history  indicating  suppon  for  raising  the  wage  rates  where  they  had  been  "unlawfully  depressed." 
Id  Gutuher  indicates  that  the  case  law  concemmg  the  defenses  of  the  Equal  Pay  Aa  are  incorpo- 
rated into  Title  VII  by  the  Bennett  Amendment.  See  note  204  and  accompanying  text  supra. 

174.  Physical  cflTort  constitutes  only  one  of  many  faaors  on  which  a  job  is  evaluated.  More- 
over, even  if  the  women's  jobs  are  not  worth  as  much  as  more  physically  demanding  men's  jobs, 
they  still  may  be  undervalued.  See  notes  106-08  supra. 
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The  employer  who  has  initially  assigned  women  and  minorities  for 
many  years  to  the  least  desirable  and  lowest  paying  jobs  in  a  plant 
bears  a  heavy  responsibility  for  having  "locked"  women  and  minorities 
into  those  jobs  when  they  later  turn  down  promotional  opponunities 
because  of  social  pressures  which  discourage  women  and  minority 
workers  from  leaving  those  jobs.  This  is  particularly  true  in  the  case  of 
older  women  who  are  more  reluctant  to  take  on  more  physically  de- 
manding or  "dirty"  jobs  which  remove  them  from  long-time  associates. 

Those  who  oppose  the  remedy  of  changing  the  job  rate  have  ar- 
gued that  raising  the  wages  of  women's  jobs  will  only  increase  the 
number  of  women  eager  to  enter  such  jobs,  thereby  increasing  occupa- 
tional segregation.'"''  However,  in  cases  where  the  employer  has  deter- 
mined the  occupational  "choices"  of  female  employees,  the  courts  will 
not  only  raise  wage  rates,  but  will  also  prohibit  future  segregation.  In 
cases  where  men  and  women  actually  choose  their  jobs,  equitable 
wages  win  encourage  more  men  to  enter  these  occupations,  thereby  re- 
ducing occupational  segregation. 

Others  argue  that  wage  rates  should  not  be  changed  because  courts 
will  not  be  able  to  fashion  precise  remedies  concerning  exactly  how 
much  one  job  should  be  paid  in  relation  to  another  job.'"'*  However, 
because  most  employers  have  developed  wage  schedules  which  group 
different  jobs  Lato  various  pay  categories,  such  as  labor  grades,  in  most 
instances  courts  will  only  have  to  determine  which  existing  labor  grade 
contains  jobs  most  comparable  to  the  plaintiff's  job,  and  then  place  the 
plaintiffs  job  in  this  category.  In  any  event,  third  parties  such  as  arbi- 
trators and  judges  in  EPA  cases  have  been  and  are  resolving  such  issues 
with  little  complaint  about  the  results  of  the  procedure  from  employers, 
unions,  or  plaintiffs. 

This  objection,  moreover,  implies  that  because  a  remedy  may  be 
di£5cult  to  fashion,  the  plaintiff  should  be  denied  recovery.'"'"'  Compli- 
cated Title  VTI  suits,  including  many  class  actions,  often  proceed  in 
bifurcated  stages,  one  to  determine  liability  and  a  second  to  determine 
the  remedy.'"'*  In  many  areas  of  the  law  courts  are  accustomed  to  de- 
vising extensive,  complicated  remedies.  Courts  certainly  should  find  it 
no  more  difficult  to  determine  the  worth  of  a  job,  for  example,  than  to 


175.  Nelson,  Opton  <Sc  Wilson,  supra  note  101.  at  295-97. 

The  govcmment  committee  assigned  to  investigate  the  male-female  wage  gap.  on  the  other 
hand,  rejeaed  this  view  that  equal  access  to  higher-paying  jobs  will  solve  the  problem,  suting 
""'cad:  "the  strategy  of  'comparable  worth,'  that  is,  equal  pay  for  jobs  of  equal  worth,  merits 
consideration  as  an  alternative  poliey  of  intervention  in  the  pay-setting  process  wherever  women 
are  systematically  underpaid."  Women,  Work,  and  Wages,  supra  note  6,  at  67. 

176.  See  Nelson,  Opton  &  Wilson,  supra  note  101.  at  257-59;  Milkovich,  The  Emerging  De- 
bate, in  COMPAKABLE  Worth,  supra  note  164.  at  41.  See  also  Gasawav,  Comparable  Worth:  A 
Post-Gunther  Overview,  69  Geo.  LJ.  1123,  1162  (1981). 

177.  Owens,  supra  note  10,  at  35.  observes  that  this  argument  "confuses  the  'difficulty  of  as- 
certainment' of  the  remedy  with  'rieht  of  recovery.'  " 

178.  Id  at  35-36. 
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determine  the  worth  of  a  human  life,  a  calculation  routinely  made  in 
tort  cases.  The  difficulty  of  determining  a  remedy  has  never  excused  a 
wrongdoer  of  responsibility  for  correcting  its  own  illegal  condua. 

B.     Employer  Objections  and  Defenses 
I.     Cost 

Until  we  learn  the  contours  of  wage  discrimination  cases  actiona- 
ble under  Title  VII,  it  will  not  be  possible  to  calculate  the  total  cost  of 
remedying  sex-based  wage  discrimination.  The  estimated  cost  varies 
from  S2  billion''"  to  $150  billion,'^°  the  figure  used  by  employer  advo- 
cacy groups.  These  groups,  however,  have  neglected  to  state  how  they 
determined  this  figure,  because  the  courts  have  just  begun  to  decide  the 
scope  of  wage  discrimination  cases  cognizable  under  Title  VII,  The 
figure  used  by  those  who  propose  to  perpetuate  discriminatory  pay 
rates  clearly  is  excessive  if  it  is  based,  as  it  appears  to  be,  on  the  total 
elimination  of  the  overall  wage  gap  between  male  and  female  workers. 
Not  all  of  the  wage  gap  is  attributable  to  wage  discrimination  or  to 
other  employer-controlled  discrimination,'*'  Employers,  furthermore, 
previously  have  overestimated  the  costs  of  correcting  other  forms  of 
employment  discrimination  when  they  opposed  corrective  action,'*^ 

Underlying  the  debate  over  costs  is  the  policy  question  of  whether 
cost  is  a  valid  defense  to  a  finding  of  discrimination.  Under  this 
cost/benefit  theory,  the  benefit  to  employees  of  eliminating  discrimina- 
tion would  be  balanced  against  the  cost  to  the  employer  of  doing  so. 
The  Supreme  Court  recently  addressed  this  issue  in  a  similar  context  in 
Textile  Manufacturers  Institute,  Inc.  v.  Donovan, '^^^  in  which  textile 
companies  challenged  the  Occupational  Safety  and  Health  Administra- 
tion's (OSHA)  cotton  dust  standard.  There  the  employers'  association 
argued  that  the  Occupational  Safety  and  Health  Act  required  the 
agency  to  determine  that  the  costs  of  protection  would  bear  a  reason- 
able relationship  to  the  benefits  before  issuing  a  protective  standard.'** 
The  Court  rejeaed  this  interpretation  and  held  that: 

Congress  itself  defined  the  basic  relationship  between  cost  and 
benefits,  by  placing  the  "benefit"  of  worker  health  above  all  other 

179.  The  Sew  Pay  Push  for  Women,  Bus.  Week,  Dec.  17,  1979.  at  69  (estimate  by  Thomas 
Cody.  Lester  B.  Knight  <&  Assoc). 

180.  Interview  with  Virgil  Day,  counsel  for  the  Business  Rounduble  in  New  York  on  the 
television  program  The  MacNeil/Lehrer  Report"  (Sept.  2,  1980). 

181.  A  non-dischminatory  factor  contributing  to  the  wage  gap  is  the  phenomenon  of  women 
choosing  to  enter  low-paying  occupations  in  which  the  low  pay  may  be  Justified  by  job  content. 
See  note  101  supra. 

182.  Employers  overstated  the  costs  of  remedying  sex  discrimination  related  to  pregnancy 
disability.  See  Statement  of  Winn  Newman  on  Behalf  of  Intemaiional  Union  of  Electrical  Work- 
ers and  Coalition  of  Labor  Union  Women,  EEOC  Hearings  on  Job  Segregation  and  Wage  Dis- 
dimixiadon  Under  Title  VII  and  Equal  Pay  Act,  83  Daily  Lab.  Rep.  (BNA)  E-14.  Apr.  28.  1980. 

183.  101  S.  Cl.  2478  (1981). 

184.  Id.  at  2483. 
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considerations  save  those  making  attainment  of  this  "benefit" 
achievable.  Any  standard  based  on  a  balancing  of  costs  and  bene- 
fits by  the  Secretary  that  strikes  a  diflerent  balance  than  that  struck 
by  Congress  would  be  inconsistent  with  [the  Act].'*^ 
The  OSHA  law  contains  specific  language  stating  that  the  safety 
standards  set  by  the  Secretary  must  protect  workers  '*to  the  extent  feasi- 
ble.'"**'  The  employers  argued  that  economic  considerations  consti- 
tuted one  element  of  feasibility,  but  the  Court  disagreed,  construing 
"feasible"  to  mean  technical  feasibility.  Title  VII  contains  no  similar 
feasibility  language,  thus  presenting  an  even  stronger  case  that  courts 
arc  not  authorized  to  balance  the  costs  of  eliminating  wage  discrimina- 
tion against  its  benefits. 

Nor  does  the  legislative  history  of  Title  VII  indicate  that  Congress 
placed  a  price  tag  on  the  cost  of  correcting  discrimination  in  employ- 
ment.'^^  Arguments  relating  to  cost  were  proper  at  best  prior  to  the 
enactment  of  the  legislation.  As  in  the  OSHA  law.  Congress  itself  de- 
fined in  Title  VII  the  relationship  between  costs  and  benefits,  placing 
the  benefit  of  equal  employment  opportunity  above  the  costs  to  em- 
ployers of  remedying  discrimination. 

Cost/benefit  analyses  conducted  by  employers,  moreover,  focus 
little  attention  on  the  cost  of  discrimination  borne  today  by  women, 
minorities,  and  their  families. '*'  Women  and  blacks  are  much  more 
likely  to  live  in  poverty  than  white  males,'*'  largely  because  they  earn 


185.  Id  at  2490. 

186.  29  U.S.C  §  655(bK5). 

187.  Ste  Sutement  of  Winn  Newman.  General  Counsel,  International  Union  of  Electrical, 
Radio  and  Machine  Workers,  Washington,  D.C  Oversight  on  Federal  Enforcement  of  Equal 
Employment  Opponunity  Laws,  Hearing  Before  the  Subcomm.  on  Employment  Opportunities  of 
the  House  Comm.  on  Education  <&  Labor,  at  336-40. 

188.  AJs  economic  need  forces  a  growing  number  of  women  to  enter  the  workforce,  they  face 
an  employment  scene  which  offers  them  average  wages  of  less  than  60%  of  what  men  earn.  See 
note  79  and  accompanying  text  supra. 

The  number  of  women  in  the  labor  force  has  more  than  tripled  since  the  beginning  of  World 
War  IL  Twenty  Facts,  supra  note  74,  at  I.  In  1978  more  than  50%  of  all  women  were  in  the 
labor  force.  The  Earnings  Gap.  supra  note  78,  at  1,  as  compared  with  33%  in  1950,  1975  Hand- 
book, supra  note  74,  at  1 1. 

Even  more  striking  are  the  figures  concerning  the  labor  force  panidpation  of  mothers.  In 
1978  the  number  of  working  mothers  was  ten  times  the  number  immediately  preceding  World 
War  II.  Twenty  Facts,  supra  note  74,  at  1.  In  fact,  mothers  with  children  under  age  1 8  are  more 
likely  to  be  in  the  labor  force  than  other  women,  and  their  numbers  are  growing  rapidly.  While 
29%  of  mothers  with  children  under  six  years  of  age  were  in  the  labor  force  in  1967,  this  number 
had  grown  to  37%  only  seven  years  later.   1975  Handbook,  supra  note  74,  at  3. 

Most  women,  moreover,  work  out  of  economic  need.  Two-thirds  of  the  women  working  in 
1978  were  single,  widowed,  divorced,  separated,  or  had  husbands  earning  less  than  510,000  per 
year.  Twenty  Facts,  supra  note  74,  at  1.  Moreover,  between  1968  and  1978  the  ntimbcr  of 
households  headed  by  women  increased  by  54%.  Women's  Bi/reau,  U.S.  Dep't  of  Labor. 
Facts  About  Women  Heads  of  Househouss  and  Heads  of  Famiues  (1979)  (herein^ter 
dted  as  Heads  of  Househoij^s). 

189.  One  female-headed  family  in  three  lives  in  poverty,  compared  to  one  in  18  male-headed 
families.  The  risk  of  poverty  is  even  greater  for  minority  women  and  for  women  with  children. 
More  than  half  of  the  families  headed  by  black  or  Hispanic  women  are  poor,  and  42%  of  female- 
headed  families  with  children  under  age  18  also  fall  into  this  category.  Heads  of  Households, 
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lower  wages. '^  The  other  side  of  this  coin  is  the  benefit  to  employers 
of  the  income  gained  through  discrimination,  which  can  only  be  viewed 
as  unjust  enrichment.'" 

2     Labor  Market 

Employer  advocates  also  argue  that  wages  actually  are  determined 
by  the  "free"  market  on  the  basis  of  the  neutral  forces  of  the  supply  of 
qualified  workers  and  the  demand  for  their  skills."^  As  the  line  of 
wage  discrimination  cases  reveals,  however,  employers  may  in  fact  de- 
termine wages  on  the  basis  of  the  sex  or  race  of  the  job-holders."'  In 
such  cases  employers  caimot  rely  on  the  market  rate  as  a  defense  to  a 
showing  of  wage  discrimination. 

In  lUE  and  Charley  Brothers,  "*  the  employers  clearly  relied  upon 
the  sex  of  the  job-holder,  not  upon  market  forces  of  supply  and  de- 

supra  note  188.  at  8.  Overall,  women  heads  of  households  are  six  limes  as  likely  to  live  in  poverty 
as  men.  and  if  present  trends  continue,  the  federal  government  has  prediaed  that  by  the  year  2000, 
100%  of  families  living  in  poverty  will  be  headed  by  women.  Black  heads  of  families  are  four 
times  as  likely  to  live  in  poverty  as  whites,  and  black  female  heads  are  more  than  10  limes  as  likely 
to  live  in  poverty  as  white  male  heads  of  families.  National  Advisory  Counol  on  Economic 
OppoRTUNrrY.  CRmcAL  Choices  for  the  Eighties  18-19  (1980).  See  also  D.  Pearce,  The  Fem- 
inization of  Poverty — Women,  Work  and  Welfare  (1978)  (unpublished  manuscript,  Dep't  of  Soci- 
ology, University  of  Illinois,  Chicago  Circle  campus). 

190.  While  low  wages  do  not  entirely  explain  the  higher  poverty  rates  among  women  and 
minorities,  they  are  an  important  factor,  especially  for  women.  See  Women's  Bureau.  U.S. 
Dep't  of  Labor.  Women  with  Low  Incomes  (1978).  While  almost  three-fifths  of  women  heads 
of  families  were  in  the  labor  force  in  1978,  32%  of  their  families  had  incomes  below  the  poverty 
level  Heads  of  Households,  supra  note  188,  at  6-8. 

Some  commenutors  have  also  stiggested  that  raising  the  wage  rates  for  jobs  predominantly 
held  by  women  will  increase  unemployment  and  poverty,  partictilarly  among  women.  They  argue 
that  ibie  increase  in  labor  costs  engendered  by  wage  dischminatioh  suits  will  encourage  employers 
to  decrease  the  number  of  employees,  which  will  probably  mean  eliminating  jobs  held  predomi- 
nantly by  women.  Hildebrand,  supra  note  164,  at  105-06.  Nelson.  Opton  &.  Wilson,  supra  note 
10 1,  at  ^ I  (export  of  traditionally  female  jobs  likely  to  result).  Poor  women,  particularly  minor- 
ity women,  are  most  likely  to  benefit  from  the  elimination  of  wage  discrimination,  however,  be- 
cause they  are  overrepresented  in  the  female  ghetto  of  low-paying  jobs.  Moreover,  a  vision  of  full 
employment  based  on  the  discriminatory  devaluation  of  the  wages  of  any  group  is  not  an  attrac- 
tive public  policy  choice. 

191.  Black's  Law  Dictionary  1377  (5th  ed.  1979)  defines  "unjust  ennchment"  as  occurring 
when  a  person  "has  and  retains  money  or  benefits  which  in  justice  and  equity  belong  to  another." 
Hummel  v.  Hummel  14  N.E-2d  923,  927  (1938).  In  Coming  Glass  Works  v.  Brennan.  417  U.S. 
188  (1974),  the  Supreme  Court  recognized  that  sex-based  wage  discnmination  unjustly  enriches 
the  discriminating  employer  at  the  expense  of  not  only  victims  of  discrimination,  but  also  other 
employers  who  choose  not  to  discriminate.  Thus  the  Coun  said,  "discrimination  in  wages  on  the 
basis  of  sex  'constitutes  an  unfair  method  of  competition.' "  Id.  at  207,  citing  congressional  find- 
ings contained  in  the  Equal  Pay  Act  For  a  full  discussion  of  the  economics  of  comparable  worth, 
see  Gasaway,  Comparable  Worth:  ^  Post-Gunther  Overview,  69  Geo.  LJ.  1123,  1161. 

192.  Hildebrand,  supra  note  190,  at  86,  95. 

193.  County  of  Washington  v.  Gunther,  101  S.  Ct.  2242  (1981):  lUE  v.  Westinghouse,  631 
F.2d  1094  (3d  Cir.  1980).  cvt  denied,  49  U.S.L.W.  3954  (June  22,  1981);  Fitzgerald  v.  Sirloin 
Stockade,  Inc.  624  F.2d  945  (lOlh  Cir.  1980);  Taylor  v.  Charley  Bros.,  25  Lab.  Rel.  Rep.  (BNA) 
(Fair  EmpL  Prac  Cas.)  602  fW.D.  Pa.  1981).  Although  both  Guniher  and  lUE  have  been  re- 
manded to  determine  whether  discnmination  actually  occurred,  both  courts  said  that  a  finding  of 
discrimination  should  follow  if  piaintifis  can  prove  their  allegations. 

194.  See  notes  101-19  and  accompanying  text  for  a  discussion  adUE,  and  notes  129-37  for  a 
discussion  of  Charley  Bros. 
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mand,  to  determine  the  wage  rates  for  women's  jobs.  Jobs  often  are 
unique  to  a  company  or  industry,  and  there  may  be  no  local  external 
labor  market  readily  available  to  employers  to  determine  a  rational 
wage  schedule.  Hence,  employers  often  resort  to  a  job  evaluation  plan 
or  similar  scheme  which  acts  as  an  "internal  labor  market,"  establish- 
ing wage  rates  for  each  job  in  relation  to  other  jobs  in  the  plant.  "^ 
Using  such  a  job  evaluation  plan,  the  employer  in  lUE  determined  that 
certain  groups  of  jobs,  including  both  men's  and  women's  positions, 
were  of  equal  value  because  they  required  equivalent  levels  of  skill, 
effort,  and  responsibility.'^  In  lUE,  the  employer  did  not  determine 
the  wage  for  a  job  until  after  the  job  evaluation  was  completed.  Dis- 
crimination occurred  when  the  women's  jobs  were  assigned  lower 
wages  than  equivalently  rated  men's  jobs.  Although  the  employer  in 
Charley  Brothers  had  not  conducted  a  formal  job  evaluation,  the  court 
used  job  evaluation  testimony  to  conclude  that  there  was  little  differ- 
ence between  the  requirements  of  certain  male  and  female  jobs.  In 
both  lUE  and  Charley  Brothers  men  and  women  were  competing  in 
the  same  location  for  jobs  requiring  the  same  qualifications.  The  em- 
ployers, therefore,  could  not  differentiate  between  male  and  female 
workers  on  the  basis  of  market  factors,  such  as  a  surplus  or  scarcity  of 
local  workers  with  appropriate  skills.''^ 

While  employers  often  tie  the  wage  rates  for  entry-level  jobs  to  the 
prevailing  wage  rate,"*  both  the  men's  and  women's  jobs  in  these  cases 
were  fiUed  from  the  same  niche  in  the  local  labor  market,  that  of  un- 
skilled industrial  workers;  the  same  prevailing  wage  rates  therefore 
should  have  applied  to  both  groups  of  jobs.  The  employers,  however, 

195.  Women,  Work,  and  Wages,  supra  note  6,  at  21;  Blau  &.  Jusenius,  supra  note  78,  at  192. 

196.  Set  notes  106-08  and  accompanying  text  supra. 

197.  Thu  faaor  appears  to  distinguish  JUE  and  Charley  Bros,  from  cases  like  Lemons  v.  City 
&  County  of  Denver,  17  Lab.  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac  Cas.)  906  (D.  Colo.  1978).  afd, 
620  FJd  228  (10th  Or.),  cert  denied.  49  U.S.L.W.  3211.  3250  (1980).  The  Lemons  court  found 
that  nurses  could  not  make  out  a  claim  of  sex  discrimination  by  comparing  their  jobs  to  other  jobs 
in  the  city's  pay  struaure,  because  "the  supply  of  nurses  is  very  large  as  compared  to  the  de- 
mand." Id.  at  909.  See  also  Homer  v.  Mary  Inst..  21  Lab.  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac. 
Cas.)  1069  (8th  Cir.  1980)  (employer  could  pay  higher  initial  salary  to  male  than  to  female  physi- 
cal education  teacher  after  male  rejeaed  school's  original  offer  of  same  salary  at  which  it  hired 
female,  because  he  could  command  higher  salary  at  another  school).  See  also  discussion  of  Chris- 
latsen  in  note  200  infra.  Cases  like  Lemons,  Homer,  and  Christensen  may  well  be  decided  differ- 
ently after  Guniher,  because  Guniher  held  that  the  Equal  Pay  Aa  defenses  and  their 
interpreuiions  are  incorporated  into  Title  VII  {see  notes  20-22,  40-42  and  accompanying  text 
supra),  and  one  interpretation  of  the  EPA  defenses  precludes  an  employer  from  paying  lower 
wages  to  women  simply  because  men  refuse  to  work  for  the  same  low  wage  (see  notes  200-04  and 
accompanying  text  infra). 

In  the  pon-Cuniher  case  of  Kouba  v.  Allstate  Ins.  Co.,  26  Lab.  Rel.  Rep.  (BNA)  (Fair  EmpL 
Prac  Cas.)  1273  (E.D.  CaL  1981),  the  coun  held  that  the  employer  could  not  use  a  labor  market 
defense  in  a  wage  discrimination  case  arising  under  Title  VIL  The  case  arose  in  an  equal  work 
context,  and  the  court  in  dicta  appeared  to  distinguish  this  situation  from  a  comparable  work 
situation.  There  appears  to  be  no  valid  reason,  however,  for  requiring  a  court  to  determine  first, 
whether  Title  VII  has  been  violated,  and  then,  as  an  additional  step,  whether  the  case  involves 
equal  or  comparable  work,  in  order  to  determine  how  to  apply  the  four  affirmative  defenses. 

198.  Blau  &.  Jusenius,  supra  note  78,  at  192. 
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used  initial  assignment  discrimination  to  classify  arbitrarily  cenain  jobs 
as  female  jobs  and  others  as  male  positions,  setting  the  wages  for  the 
women's  jobs  below  their  worth  to  the  employer."^  The  sole  rationale 
for  these  decisions  was  the  gender  of  the  job-holders.^^** 

In  these  cases,  an  examination  of  the  internal  relationship  between 
the  jobs  within  an  employer's  establishment — not  the  outside  market — 
provides  the  key  to  proving  discrimination,  thus  precluding  a  market- 
based  defense.  Under  this  analysis.  Title  VII,  which  bans  both  wage 
discrimination  and  the  discriminatory  classification  of  employees,  pro- 
hibits an  employer  from  treating  men  and  women  as  inhabitants  of  sep- 
arate labor  markets  when  their  jobs  require  similar  qualifications. 
After  Title  VII,  employers  cannot  reasonably  argue  that  there  are  sepa- 
rate labor  market  rates  for  women  and  for  men,  anymore  than  they  can 
reasonably  argue  that  there  are  separate  racial  markets. 

In  setting  the  women's  wages,  Westinghouse  and  Charley  Brothers 
may  have  considered  the  fact  that  segregation  in  the  labor  market  often 
makes  women  willing  to  work  for  lower  wages  than  men  earn  for  com- 
parable jobs.  The  Supreme  Court  has  specifically  rejected  this  factor,  . 
however,  as  a  legitimate  reason  for  depressing  women's  wages  under 
the  EPA.  In  Coming  Glass  Works  v.  Brennan^^^  the  Court  said: 
The  difierential  [between  men's  and  women's  wages]  arose  simply 
because  men  would  not  work  at  the  low  rate  paid  women  inspec- 
tors, and  it  reflected  a  job  market  in  which  Coming  could  pay  wo- 

199.  See  notes  101-09  and  131-33  and  accompanying  text  supra. 

200.  These  cases  indicate  greater  evidence  of  employer-caused  segregation  than  Lemons, 
where  women  applied  for  specific  skilled  jobs.  See  note  197  supra.  In  Chnstensen  v.  Iowa,  563 
F.2d  353  (8th  Cir.  1977),  the  employer  concluded,  pursuant  to  a  Job  evaluation  plan,  that  female 
clericai  jobs  were  comparable  to  male  physical  plant  jobs.  The  jobs  in  Chnstensen  appear  to  be 
similar  to  those  in  lUE  and  Charley  Bros. .  requiring  little  or  no  pr^mployment  training  See 
notes  93,  197-98  and  accompanying  \txi  supra.  The  employer  claimed,  however,  that  it  could  not 
fill  the  physical  plant  jobs,  and  thus  raised  the  wage  rates  for  the  former. 

There  appears  to  be  no  legal  difTerence  between  an  employer's  decision  to  create  an  intraplant 
inequity  by  increasing  the  men's  rate,  as  in  Chnstensen,  or  by  reducing  the  women's  rate,  as  in 
lUE.  Coming  Glass  prevents  an  employer  from  defending  its  pay  policy  by  arguing  that  men 
were  not  willing  to  work  for  the  same  low  wages  as  women  for  comparable  jobs.  See  notes  201-04 
and  accompanying  text  supra. 

See  also  Vuyanich  v.  Republic  Natl  Bank,  24  Lab.  Rei_  Rep.  (BNA)  (Fair  EmpL  Prac  Cas.) 
128,  174,  192  (N.D.  Tex.  1980)  (piainiifis  esublished  i.  prima  fade  case  of  wage  discrimination  by 
showing  that  jobs  held  disproportionately  by  blacks  received  lower  pay  than  dissimilar  jobs  held 
by  whites  which  had  received  the  same  number  of  points  in  a  job  evaluation  plan):  Heagney  v. 
University  of  Washington,  25  Lab.  Rel.  Re?.  (BNA)  (Fair  EmpL  Prac  Cas.)  438  (9th  Cir  1981) 
(reversal  of  dismissal  of  wage  discrimination  case  in  part  because  distria  court  refused  to  admit 
into  evidence  job  evaluation  plan  showing  statistical  pattern  of  underpayment  to  females). 

The  Chnstensen  court,  moreover,  did  not  examine  whether  the  employer  was  responsible  for 
the  sex-segregated  job  structured  Wage  discrimination  is  likely  to  occur  in  these  cases.  See  notes 
90-93  and  137-50  ji^r-tf.  In  the 'employment  selection  area,  compare  Local  189  Papermakers  8l 
Paperworkers  v.  United  Sutes,  416  F.2d  980  (5th  Cir.  1969).  cert,  denied,  397  U.S.  919  (1970) 
(employer  could  hire  white  secretaries  if  no  blacks  available  with  the  requisite  skills)  with  United 
States  V.  Sl  Louis-San  Francisco  Ry.  Co..  464  F.2d  301  (8th  Cir.  1972),  cen.  denied,  409  U.S.  1116 
(1973)  (where  employer  is  itself  responsible  for  denying  blacks  the  opponunity  to  acquire  the 
requisite  skills,  it  must  now  bear  the  expense  of  providing  them  that  opportimity). 

201.  417  U.S.  188  (1974). 
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men  less  than  men  for  the  same  work.  That  the  company  took 
advantage  of  such  a  situation  may  be  understandable  as  a  matter 
of  economics,  but  its  differential  nevertheless  became  illegal  once 
Congress  enacted  into  law  the  principle  of  equal  pay  for  equal 
worL^2 

The  principle  announced  in  Corning' Glass  should  apply  with 
equal  force  to  the  claims  of  wage  discrimination  presented  under  Title 
Yjj  203  -pjjg  Supreme  Coun's  view  that  the  Bennett  amendment  incor- 
porates the  EPA  defenses  into  Title  VII  clearly  envisions  incorporating 
the  case  law  addressing  those  defenses  into  Title  VII  litigation  as 
weil.^°*  The  War  Labor  Board,^°^  and  the  EE0C,2°*  also  have  rejected 
labor  market  defenses  in  both  race  and  sex  discrimination  cases. 

Once  there  has  been  a  showing  of  discrimination,  moreover,  it 
would  be  unconscionable  to  aUow  employers  to  rely  on  the  discrimina- 
tory practices  of  other  employers,  as  reflected  in  the  "market  rate,"  to 
defend  discriminatory  wages.  Empirical  evidence  suggests  the  exist- 
ence of  extensive  sex-based  wage  discrimination  in  the  marketplace.^"'' 
Thus,  the  market  rate  would  reflect  any  discriminatory  factors  operat- 
ing through  the  markeL^°'  A  market  defense  would  only  perpetuate 
this  discrimination. 

202.  Id.  a:  205. 

203.  The  Court  in  Coming  Glass  does  not  indicate  what  factors  in  the  job  market  made  wo- 
men willing  to  worJc  for  less  than  men,  referring  only  to  their  "weaker  bargaining  position."  417 
U.S.  at  206.  citing  Hodgson  v.  Coming  Glass  Works,  474  F.2d  226.  234  (1973).  This  may  have 
resulted  from  higher  unemployment  rates  generally  experienced  by  women,  or  by  their  exclusion 
from  certain  jobs,  which  makes  them  willing  to  work  for  lower  pay  in  the  jobs  they  can  obtain. 
See  notes  74-79  and  accompanying  text  supra. 

204.  In  Coming  Glass  the  Coun  held  that  the  fourth  affirmative  defense  in  the  Equal  Pay  Act, 
"any  other  factor  other  than  sex,"  had  been  added  to  the  Aa  to  protect  bona  fide  non-discrimina- 
tory job  evaluation  plans.  In  Gwtther  the  Coun  makes  clear  that  this  history  of  the  fourth  defense 
applies  to  Title  Vn  as  well,  as  part  of  the  Bennett  amendment's  incorporation  into  Title  VII  of  the 
four  defenses.  {See  notes  20-2Z  40-42  and  accompanying  text  supra.)  Thus  the  Supreme  Court's 
interpretations  relating  to  market  defenses  should  also  apply  to  Title  VII. 

205.  In  General  Elec.  Co.  and  Westinghouse  Elec  Corp.,  28  War  Lab.  Rep.  (BNA)  666 
(1945),  discussed  in  notes  114-16  and  the  text  accompanying  (hem,  the  War  Labor  Board  flatly 
rejeaed  as  irrelevant  the  defense  that  the  disparate  rates  for  women's  jobs  was  proper  because  it 
was  in  line  with  community  practice  or  market  rates,  or  that  an  increase  in  rates  would  place  these 
companies  at  an  "unfair  competitive  disadvantage  in  the  industry:" 

If  this  contention  were  sound,  it  would  follow  that  no  exploitation  of  any  group  could  be 
ended  (save  by  voluntary  action)  if  it  constituted  the  common  practice  of  the  employers  in  the 
locality.  The  real  question  is  whether  any  exploiution  exists.  If  It  does  exist,  as  we  believe 
that  it  does  from  the  evidence  in  this  case,  it  should  be  ended,  and  the  faa  that  others  practice 
it  ought  not  to  stand  as  a  bar. 
Id.  at  687. 

206.  EEOC  Decs.  No.  70-547.  and  7 1-2629 A. 

207.  See  Women,  Worx,  and  Y^aces,  supra  note  6,  at  44-68.  The  government  committee 
conducting  the  study  reviewed  the  empirical  work  of  all  the  major  studies  of  sex  discrimination 
and  provided  summaries  of  their  findings. 

208.  See  Women,  Work,  and  Wages,  supra  note  6.  at  65,  where  the  authors  observe: 
The  main  conclusion  of  our  analysis  of  labor  markets  is  that  observed  market  wages  incorpo- 
rate the  effects  of  many  institutional  faaors,  including  discrimination.  .  .  .  [M]arket  wages 
cajonot  be  used  as  the  sole  standard  forjudging  the  restive  worth  of  jobs  ....  [I]n  order  to 
end  discrimination,  policy  intervention  to  alter  market  outcomes  may  be  required. 
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Finally,  judges  will  not  be  called  upon  in  wage  discrimination 
cases  to  write  employers'  wage  structures.  Courts  will  have  authority 
only  to  correa  discrimination  by  raising  the  illegally  depressed  wages. 
They  will  have  no  power  over  the  portion  of  a  wage  which  is  not  af- 
fected by  discrimination.  To  the  extent  that  legitimate  market  forces 
determine  a  wage,  they  will  continue  to  do  so.^°*  The  role  of  the  courts 
win  be  solely  to  eliminate  discrimination  so  that  legitimate  productivity 
factors  may  determine  wage  rates. 

V.    Who  Will  Bring  Wage  Discrimination  Suits  in  the 
Future — ^The  Government  and  Union  Role 

A.     Government  Action 

In  the  foreseeable  future,  it  does  not  seem  likely  that  federal  agen- 
cies will  take  action  to  correct  sex-based  wage  discrimination.^'^  The 
Reagan  administration  has  formally  proposed^"  to  remove  language 
encouraging  government  action  in  this  area  from  Executive  Order 
1 1,246,  which  prohibits  sex  and  race  discrimination  by  federal  contrac- 
tors.^" The  proposal  would  delete  language  added  by  the  Carter  ad- 

209.  The  image  of  an  unfettered  free  market,  determining  wages  solely,  or  even  primarily,  on 
the  basis  of  supply  and  demand,  is  more  a  neoclassical  economic  dream  than  a  present-day  reality. 
Unionization  and  government  regulation,  in  the  form  of  minimum  wage  laws,  for  example,  have 
obvious  large-scale  effects  on  wages.  Some  economists,  moreover,  suggest  that  employers  inhibit 
the  free  market  by  acting  in  collusion  to  depress  wages  for  certain  groups.  See  Bergmann.  supra 
note  145;  Madden,  jv^pra  note  78.  See  also  J.  Robinson,  The  Economics  of  Imperfect  Compe- 
tition (1933,  reprinted  ed.  1964).  Ways  in  which  employers  may  manipulate  the  determination  of 
the  "market  rate"  are  outlined  in  Owens,  supra  note  10,  at  33-33.  See  also  Women,  Work,  and 
Wages,  supra  note  6,  at  44-68. 

Other  economists  argue  that  the  market  will  eventually  eliminate  the  low  pay  of  women  by 
encouraging  employers  to  hire  cheap  female  and  minority  labor  in  traditionally  white  male  jobs, 
thus  reducing  the  siuplus  of  such  workers  and  eventually  bidding  up  their  wages.  Lindsay,  Equal 
Pay  for  Comparable  Work:  An  Economic  Analysis  of  a  New  Antidiscrimination  Doctrine  (paper 
published  by  the  Law  and  Economics  Center.  University  of  Miami,  1980).  Employment  discrimi- 
nation is  not  a  new  phenomenon,  however,  and  has  not  yet  succeeded  in  eliminating  itself.  Some 
economists  suggest  that  employers  earn  higher  profits  through  dischminatiotL  See  note  14S  and 
accompanying  text  supra;  Madden,  supra  note  78. 

210.  i>»  Statement  of  Assistant  Attorney  General  William  Bradford  Reynolds  before  House 
Labor  Subcomm.  on  Employment  Opportunities,  184  Daily  Lab.  Rep.  (BNA).  F-1,  Sept.  23.  1981 
(Department  of  Justice  will  no  longer  suppon  the  use  of  mandatory  quotas  or  sutistical  formulas 
to  redress  past  job  discrimination  and  will  emphasize  relief  for  individual  viaims  as  opposed  to 
systemic  cUss-oriented  relief).  Many  wage  discrimination  cases  will  be  class-action  suits.  Sub- 
oomminee  Chairman,  Augustus  Hawkins  (D-CaL),  called  the  policy  change  a  "shocking  depar- 
ttire"  from  the  commitment  of  both  Republican  and  Democratic  administrations  to  civil  rights 
and  an  "abandoiunent  of  affirmative  action."  Id  at  A-9.  Daniel  E.  Leach,  former  Vice-Chairman 
of  the  EEOC  has  acknowledged  '*that  there  is  unlikely  to  be  any  sweeping  new  action  by  the 
EEOC  or  other  agencies  under  Reagan."  but  he  expects  increasing  coun  activity.  Business  Week 
Industrial  Edition,  Sept.  21,  198i,  42  SB. 

211.  On  August  26,  1981,  the  Department  of  Labor  issued  proposed  changes  to  the  existing 
regulations  governing  the  Executive  Order.  See  46  Fed.  Reg.  42,971  (1981). 

212.  Executive  Order  11,246.  as  amended  (30  Fed.  Reg.  12J19  (1965),  32  Fed.  Reg.  14.303 
(1967),  43  Fed.  Reg.  46,501  (1978)).  provides  in  pertinent  part 

During  the  performance  of  this  contract,  the  contractor  agrees  as  follows: 

(1)    the  contractor  will  not  discriminate  against  any  employee  or  applicant  for  employment 

because  of  race,  color,  religion,  sex,  or  national  origin.  The  contractor  will  take  affirmative 
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ministration^'-'  to  the  regulations  governing  the  Executive  Order,^''* 
which  had  said  that  "compensation  praaices  with  respect  to  any  jobs 
where  males  or  females  are  concentrated  will  be  scrutinized  closely  to 
assure  that  sex  has  played  no  role  in  the  setting  of  levels  of  pay."^'^ 

The  Reagan  administration  openly  acknowledges  that  the  Carter 
language  has  been  deleted  because  the  provisions  "were  perceived  as 
an  effort  to  cover  the  so-called  'comparable  worth'  issue."^'**  Federal 
officials  in  the  Office  of  Federal  Contract  Compliance  Programs 
(OFCCP),  entrusted  with  the  duty  of  enforcing  Executive  Order  1 1,246, 
are  prohibited  by  law,  however,  from  seeking  to  overrule  the  plain 
meaning  of  Gunther  either  by  adopting  a  narrower  view  of  the  meaning 
of  sex  discrimination  or  by  simply  refusing  to  enforce  the  Executive 
Order.  To  do  so  would  violate  not  only  the  terms  of  the  Executive 
Order  itself,^"  but  also  the  due  process  clause  of  the  fifth  amendment 
to  the  United  States  Constitution,^'*  which  prohibits  government  offi- 
cials from  subsidizing  or  participating  in  private  discrimination.^'' 
While  a  mandamus  action  may  be  brought  to  compel  the  Department 

action  to  ensure  that  applicants  arc  employed,  and  that  employees  are  treated  during  employ- 
ment  without  regard  to  their  race,  color,  reiigioo,  sex.  or  national  origin.  Such  action  shall 
include,  but  not  be  limited  to  the  following:  Employment,  upgrading,  demotion  or  transfer, 
recruitment  or  recruitment  advertising;  layoff  or  termination;  rates  of  pay  or  other  forms  of 
compensation;  and  selection  for  training,  including  apprenticeship. 
41  CJ.R.  §  60-1.4{a)(l)  (1980). 

213.  In  the  "midnight  regulations"  proposed  on  De&  30,  1980,  shortly  before  President  Carter 
left  office,  his  administration  elaborated  on  the  long-standing  policy  under  Executive  Order  1 1.246 
that  a  contractor's  wage  schedules  "must  not  be  related  to  or  based  on  the  sex  of  the  employees," 
41  CJ^.R.  §  60-20.j(a)  (1980),  by  adding  the  language  cited  in  the  text  accompanying  note  215 
infra.  The  Carter  proposal  was  never  allowed  to  take  effect;  after  the  change  of  administration  the 
effective  date  of  the  rule  was  delayed  until  superseded  by  the  Reagan  proposal 

214.  41  C.F.iL  §§  60-1.1  -  1.47  (1980). 

215.  45  Fed.  Reg.  86.250  (1980).  The  preamble  explaining  the  changes  proposed  by  Carter 
stated  that  the  new  language  simply  codified  existing  policy  in  the  Office  of  Federal  Contraa 
Compliance  Programs  (OFCCP),  which  enforces  the  Executive  Order.  45  Fed.  Reg.  86,225 
(1980). 

216.  46  Fed.  Reg.  42,971  (1981). 

217.  See  the  language  of  the  Executive  Order,  appearing  in  note  213  supra.  The  Executive 
Order  contains  language  mandating  its  enforcement.  The  failure  of  the  enforcement  agency  to 
enforce  the  Executive  Order  may  be  remedied  under  the  Administrative  Procedures  Acu  5  U.S.C. 
§  706(3)  (1976).  and  by  mandamus,  28  U.S.C.  §  1361  (1976).  Legal  Aid  Soc'y  of  Alameda  Countv 
V.  Brenaan,  608  F.2d  1319,  1331  (9ih  Cir.  1979);  Taylor  v.  Secretary  of  Ubor.  Civ.  No.  75-1437 
(E.D.  Pa.  Memorandum  OpinioiL  Aug.  1,  1980). 

218.  U.S.  Const,  amend.  V  reads  in  relevant  pan,  "No  person  shall  be  .  .  .  deprived  of  life, 
liberty  or  property  without  due  process  of  law." 

219.  Davis  v.  Passman.  442  U.S.  228  (1979);  Boiling  v.  Sharpe,  347  U.S.  497  (1954).  See  also 
Norwood  v.  Harrison,  413  U.S.  455  (1973);  Burton  v.  Wilmington  Parking  Auth.,  365  U.S.  715, 
725  (1961);  Keisey  v.  Weinberger,  498  F.2d  701,  708-1 1  (D.C.  Cir.  1974);  Percy  v.  Brennan,  384  F. 
Supp.  800  (S.D.N. Y.  1974);  Ethridge  v.  Rhodes,  268  F.  Supp.  83  (S.D.  Ohio  1967).  Executive 
Order  11,246  is  intended  to  effectuate  the  constitutional  command  against  invidious  discrimina- 
tion; United  States  v.  Duquesne  Light  Co.,  423  F.  Supp.  507,  510  ("W.D.  Pa.  1976).  The  Solicitor 
of  Labor  has  unequivocally  assened  that  there  is  a  constitutional  obligation  on  federal  officials  to 
ensure  equal  opportunity  in  employment  on  the  part  of  government  contractors  and  that  thi<  duty 
is  enforceable  in  suits  by  victims  of  contractor  discrimination.  Contraaors  Ass'n  of  E.  Pa.  v. 
Secretary  of  Labor.  442  F.2d  159  (3d  Cir.),  cert,  denied,  404  U.S.  854  (1971).  Memorandum  of 
Solicitor  of  Labor,  Daily  Lab.  Re?.  (BNA).  July  16,  1969. 
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of  Labor  to  enforce  the  provision  in  the  Executive  Order  banning  dis- 
crimination in  compensation,  it  is  unlikely  that  such  an  effort,  even  if 
successful,  would  result  in  a  meaningful  enforcement  effort  by  the  Rea- 
gan administration. 

Although  the  EEOC  during  the  Carter  administration  vigorously 
supported  the  concept  of  pay  equity  for  women^°  and  played  an  im- 
portant role  in  several  lawsuits  as  intervenor  or  amicus ,  the  Commis- 
sion never  has  initiated  a  pay  equity  lawsuit.  lUE's  national  charge 
against  Westinghouse^'  is  stiU  pending  and  has  never  been  investi- 
gated by  the  EEOC.  The  Office  of  Federal  Contract  Compliance  Pro- 
grams did  litigate  one  major  pay  equity  lawsuit,  Kerr  Glass ^  and  filed 
one  other  aaion,  Owens-Illinois^  but  the  latter  has  been  settled  with- 
out seriously  addressing  the  wage  discrimination  issue  and  the  former 
likely  will  be  settled  without  relief  on  the  wage  issue. 

.    B.     Role  of  Unions 

Both  sides  of  the  pay  equity  debate,  consequently,  agree  that  im- 
mediate initiatives  will  not  come  from  the  government,  but  from  pri- 
vate plaintiffs  and  labor  unions.^'*  Indeed,  the  American  Federation  of 
Labor — Congress  of  Industrial  Organizations  (AFL-CIO)  has  urged  its 
member  unions  and  the  EEOC  to  address  the  problem  of  wage 
discrimination.^^ 

Unions  have  several  strong  incentives  to  pursue  aggressive  pay  eq- 
uity policies,  which  include  Title  VII  litigation  as  one  component. 

220.  In  April  1980  the  EEOC  held  hearings  on  the  issues  of  job  segregation  and  wage  discrim- 
ination. See  Job  Segregation  and  Wage  Dtscnminaiion:  Hearings  Before  the  United  Sutes  Equal 
Employment  Opportunity  Commission  (April  28-30,  1980). 

221.  Case  No.  TP 14-0569. 

222.  United  States  Dep't  of  Labor  v.  Kerr  Glass,  T7  O.F.C.C.?.  P-4.  Kerr  Glass  addresses 
many  problems  arising  from  the  longstanding  segregation  of  women  in  the  glass  industry.  One 
major  allegation  is  that  the  company  built  discriminatory  wage  relationships  into  its  job  evalua- 
tion system,  in  order  to  maintain  the  status  quo  of  large-scale  discrimination  against  employees 
occupying  female-concentrated  jobs.  See  text  following  note  99  supra. 

223.  United  Sutes  Dep't  of  Labor  v.  Owens-Illinois,  Inc  77-O.F.C.C.P.-n,  consent  decree 
authorized  June  8,  1981.   143  Daily  Lab.  Rep.  (BNA)  at  A-5-6,  July  27.  1981. 

224.  Unedited  Speech  by  Bruce  Nelson,  Fourth  Annual  Conference,  Employment  Discrimi- 
nation Law  Update  in  Washington,  D.C  (Aug.  13,  1981).  See  also  note  210  supra  and  Wilson, 
Breaching  the  Next  Barricade:  Pay  Equity  for  Women,  Americans  For  Democratic  Action,  June, 
1981. 

225.  In  1979  the  AFL-CIO  passed  a  resolution  encouraging  pay  equity  studies  and  urging 
individual  affiliated  unions  to  use  the  concept  in  both  organizing  and  negotiating.  Proceedings  of 
the  Thmeenth  Constitutional  Convention  of  the  AFL-CIO,  Daily  Proceedings  and  Executive 
Council  Reports.  1-485,  Washington,  D.C.  November  15-20,  1979,  Resolution  No.  300,  "Equal 
Pay  for  Work  of  Comparable  Valfle." 

In  addition,  in  August  1980,  the  AFL-CIO  submitted  a  position  paper  to  EEOC  on  "Job 
Segregation  and  Wage  Discrimiiution  Under  Title  VIL"  in  which  it  acknowledged  the  "pressing 
responsibility  to  begin  the  job  of  redressing  discrimination  on  the  basis  of  race,  sex.  religion  or 
national  origin  in  the  setting  of  wages,"  recommending  as  a  first  step  concentrating  on  cases  "like 
WE  V.  Westinghouse  challenging  intentional  dischmmation  in  formulating  classifications  of  jobs 
and  in  setting  of  wages  paid  for  these  classifications."  Letter  from  AFL-CIO  President  Lane  Kirk- 
land  to  EEOC  Chairperson  Eleanor  Holmes  Norton  (Aug.  2,  1980). 


158 


318  UNIVERSITY  OF  ILLINOIS  LAW  REVIEW  (Vol.  1981 

Such  activities  can  be  a  potent  organizing  tool  for  women  who  continue 
to  enter  the  work  force  in  growing  numbers.  Furthermore,  aggressive 
pay  equity  policies  can  be  used  as  negotiating  tools  to  obtain  objectives 
traditionally  sought  by  trade  unions  for  the  benefit  of  all  members, 
suQh  as  the  establishment  of  rational,  fair  compensation  systems  and 
the  discouragement  of  discriminatory,  arbitrary  treatment  by  employ- 
ers.^* Unions  traditionally  have  attempted,  through  a  variety  of  meth- 
ods, to  correa  intraplant  wage  inequities.  Efforts  by  unions  to  correct 
wage  problems  arising  from  race  or  sex  discrimination,  therefore,  are 
completely  consistent  with  standard  trade  union  principles.""^  Title 
Vn  merely  adds  a  legal  tool  to  the  techniques  long  used  to  address  the 
industrial  relations  problem  of  intraplant  wage  inequities. 

The  recent  district  court  opinion  in  Taylor  v.  Charley  Brothers  Co. 
adds  another  reason  for  unions  to  pursue  the  eradication  of  wage  dis- 
crimination. In  that  case  the  court  held  the  union  as  well  as  the  em- 
ployer responsible  for  such  discrimination."^  Finding  that  the  wage 
differential  between  male  and  female  workers  had  increased  after  the 
union  came  on  the  scene,  and  that  the  union  had  refused  to  respond  to 
the  female  employees'  complaints  about  wage  discrimination,"^  the 
court  held  that  the  union  had  violated  Title  VII  by  acquiescing  in  the 
employer's  discrimination. ^° 

Recent  developments  in  Title  VII  law  demonstrate  that  a  union 
may  prevent  a  finding  of  discrimination  if  it  actively  seeks  to  eliminate 
the  problem-  In  Terrell  v.  U.S.  Pipe  &  Foundry  Co.P^  the  United 
Steelworkers  of  America  showed  that  it  had  made  a  genuine,  but  tm- 
successful  effort  to  convince  an  employer  to  correa  discriminatory 
practices.  The  court  concluded  that  only  the  employer  had  violated 
Title  VII.  In  Northwest  Airlines  v.  Transport  Workers  Union  P"^  the 
Supreme  Court  rejected  an  employer's  effort  to  require  a  union  to  share 
back  pay  costs  when  the  plaintiffs  had  not  charged  the  union  with  dis- 
crimination. Furthermore,  the  EEOC  issued  a  policy  statement  in  1980 
indicating  that  it  would  not  hold  unions  liable  for  discrimination  which 
continues  after  the  union  makes  a  "good  faith"  and  "aggressive"  effort 

226.  Otiier  standard  trade  union  goab  which  may  be  achieved  through  pay  equity  policies 
include:  (1)  higher  wages  for  all  jobs:  (2)  plant-wide  or  broader  seniority;  and  (3)  posting  and 
bidding  for  jobs  on  the  basis  of  seniority. 

227.  See  generally,  Newman,  supra  note  4. 

228.  25  Lab.  Rel.  Rep.  (BNA)  (Fair  EmpL  Prac  Cas.)  602.  614  (W.D.  Pa.  1981). 

229.  The  court  found  that  the  ^age  difTerential  between  men's  and  women's  jobs  increased 
from  SI. 43- 1.53  per  hour  before  the  union  obtained  its  first  contraa  with  the  employer  to  S1.70  per 
hour  after  the  contract.  Id.  at  608.  Union  officials  refused  to  respond  to  the  complaints  of  femJale 
members  over  the  wage  disparity.  Id  at  609.  During  the  most  recent  contraa  negotiations,  how- 
ever, the  union  demanded  that  the  wage  rates  for  men's  and  women's  jobs  be  equalized.  Id 

230.  The  court  held  that  the  union  ''agreed  to  and  even  encouraged"  the  company's  wage 
discrimination  policies.  Id  at  614. 

231.  644  F.2d  1112.  1121  (5th  Cir.  1981). 
231     101  S.  Cl  1571  (1981). 
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to  end  the  discrimination.^^  In  addition,  union  attorneys  have  re- 
ceived attorneys'  fees  from  employers  in  Title  VII  cases,  thus  reducing 
the  heavy  financial  cost  of  bringing  such  lawsuits. ^^'* 

Other  laws  provide  unions  with  unique  legal  tools  to  discover  and 
correct  discriminatory  practices.  Under  a  recent  interpretation  of  the 
National  Labor  Relations  Aci,^^  for  example,  the  employer,  as  part  of 
its  duty  to  bargain,  must  provide  the  union  with  detailed  sex  and  race 
information  concerning  the  workforce  if  the  union  requests  such  infor- 
mation.^-'* The  union  may  use  the  data  to  negotiate  a  new  collective 
bargaining  agreement,  to  administer  an  existing  agreement,  or  to  pro- 
tect the  rights  of  its  members  by  filing  complaints  of  discrimination 
with  government  agencies  or  courts.  Armed  with  such  information  and 
the  ability  to  obtain  additional  information  from  their  members  and 
their  knowledge  of  past  company  practices,  unions  stand  in  an  excellent 
position  to  identify  discrimination  which  may  otherwise  have  gone  un- 
recognized by  affected  employees.  Unions  also  are  able  to  iiiform  af- 
fected workers  about  their  rights  and  to  assist  them  in  bringing 
complaints  before  the  proper  authorities.  Moreover,  as  several  courts 
have  recognized,  unions  can  contribute  immeasurably  to  the  effective- 
ness of  fair  employment  litigation  through  their  ability  to  offer  financial 
support,  knowledge  of  the  plant,  technical  expertise,  and  moral  support 
to  plaintiffs  who  are  union  members.^'' 

C.     Title  VII  Compliance  Programs  at  lUE  and  AFSCME 

Most  industrial  unions  have  maintained  active  civil  rights  pro- 
grams designed  to  correct  discrimination  through  the  negotiation  and 
administration  of  colleaive  bargaining  agreements.  Several  major  un- 
ions, notably  lUE,  American  Federation  of  State,  County  and  Munici- 
pal Employees  (AFSCME),  and  International  Woodworkers  of 
America,  have  undertaken  virgorous  programs  to  enforce  members' 
fair  employment  rights,  using  a  combination  of  standard  negotiation 
tactics,  litigation,  and,  most  recently,  in  the  case  of  AFSCME,  strikes  to 
achieve  these  goals.  The  lUE  and  AFSCME  litigation  programs  are 
discussed  below. 


233.  See  ££0C  Background  Paper  and  Resolution  to  Encourage  Voluntary  AfiBnnative  Ac- 
tion in  Collecuve  Bargaining.  65  Daily  Lab.  Rep.  (BNA)  D-1  -  D-2,  Apr.  Z  1980. 

234.  See,  e.g.,  Casimer  v.  General  Elec  Co.,  No.  72-716  (N.D.  Ohio  1981). 

235.  29  U.S.C.  §§151-169. 

236.  International  Union  of  Elec  Radio  &  Mach.  Workers  v.  NLRB,  —  F.2d  —  (D.C.  Cir. 
1980),  105  Lab.  Rei_  Rep.  (BNA)  (L.R.R.M.)  3337  (1980);  International  Union  of  Elec,  Radio  <Sc 
Mach.  Workers  v.  NLRB.  —  F.2d  —  (D.C.  Cir.  1980),  105  Lab.  Rel.  Rep.  (BNA)  (L.R.RJ^.) 
3344  (1980). 

237.  See  International  Woodworkers  of  America  v.  Georgia-Pacific  568  F.2d  64,  67  (8th  Cir. 
1977);  Local  194,  Retail.  Wholesale  &  Dep't  Store  Union  v.  Standard  Brands,  Inc  540  ¥2d  864 
(7th  Cir.  1976);  International  Union  of  Elec,  Radio  &.  Mach.  Workers  v.  Westinghouse  Elec 
Corp.,  73  F.R.D.  57,  59,  12  Empu  Prac.  Guide  (CCH)  (Emp.  Prac  Dec)  1  1 1.273  (W.D.N. Y. 
1976). 

For  full  discussion,  see  Newman  Sc.  Wilson,  supra  note  1 14,  ai  341-42. 
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1.     The  Private  Sector— I UE 

The  lUE  litigation  program  began  in  1972  and  emphasized  the 
elimination  of  systemic  discrimination.  The  program  added  a  new  di- 
mension to  the  imion's  longstanding  civil  rights  program  and  called  for 
employers  to  supply  race  and  sex  data  concerning  lUE  bargaining 
units.  If  the  union  concluded  that  discrimination  existed  after  system- 
atic analysis  of  this  data  and  the  contract  provisions,  the  lUE  first  re- 
quested bargaining  with  employers  to  eliminate  the  illegal  practices  or 
contract  provisions.  If  employers  refused  to  negotiate  over  the  elimina- 
tion of  illegal  practices,  the  union  filed  charges  with  the  National  Labor 
Relations  Board  alleging  that  the  employer  had  violated  the  National 
Labor  Relations  Act  by  refusing  to  bargain  in  good  faith.^'  The  union 
then  followed  up  these  demands  by  filing  charges  and  lawsuits  against 
the  employers  under  Title  VII  and  the  Executive  Order,  whenever  the 
information  supplied  indicated  that  the  employer  was  in  violation  of 
these  laws. 

Settlements  already  reached  in  lUE  cases  have  correaed  wage  in- 
equities for  tens  of  thousands  of  employees,  resulting  in  substantial 
back  pay  awards  and  millions  of  dollars  in  increased  earnings  for  wo- 
men. Title  VII,  moreover,  became  the  delivery  vehicle  for  related  goals 
which  the  union  had  proposed  and  sought  for  many  years,  such  as 
broader  seniority  units  and  plant-wide  posting  and  bidding  for  job  va- 
cancies. These  related  achievements  benefited  all  employees,  regard- 
less of  race  or  sex.^'  Furthermore,  the  mere  threat  that  the  union 
might  file  Title  VU  charges  made  employers  more  amenable  to  lUE's 
proposals;  the  filing  of  charges  and  lawsuits  brought  additional  results. 

2     The  Public  Sector— AFSCME 

In  predicting  that  AFSCME  would  be  taking  the  initiative  in  the 
future  in  the  litigation  of  pay  equity  issues,  Bruce  Nelson,^'**^  a  manage- 
ment attorney,  suggested  that  "public  employers  seem  to  be  more  vul- 
nerable to  the  equity  argument  than  private  employers."  Nelson  also 
stated  that  '*the  most  horrendous  faa  situations  arise  in  the  public  sec- 
tor" and  that  "[i]f  I  were  going  to  try  to  prove  this  legal  theory,  I  would 
sue  municipalities  all  the  time." 

Following  the  Gunther  decision,  AFSCME  has  included  litigation 
as  a  major  component  of  its  collective  bargaining  program  over  pay 

238.  See  note  236  and  accompanying  text  supra. 

239.  Title  VU  played  a  similar  role  in  the  steel  industry.  The  United  Steelworkers  of  America 
(USWA)  had  tried  for  many  years  to  broaden  seniority  units  to  provide  more  job  mobility  for  all 
its  members.  This  goal  was  largely  achieved  through  the  1974  Title  VII  Consent  Decree  entered 
into  between  the  U.S.  Department  of  Justice,  the  Steelworkers  Union,  and  most  of  the  major 
companies  in  the  basic  steel  industry.  See  Kleiman  Sl  Fraokel  Seniority  Remedies  under  Title 
VIl  The  Steel  Consent  Decree — ^A  Union  Perspective,  New  York  University,  28th  Annual  Con- 
ference on  Ubor  183-84,  202-06  (May  19-21.  1975). 

240.  See  Nelson,  supra  note  224. 
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equity  issues.  The  union,  which  represents  more  than  one  million 
members  in  the  public  sector,  has  initiated  a  program  which  includes 
several  strategies.  In  the  first  step,  the  union  attempts  to  obtain  wage 
and  sex  data  from  employers  and  analyze  the  wage  diflferences  between 
men's  and  women's  occupations.  Using  this  data  in  coUeaive  bargain- 
ing, AFSCME's  negotiation  efforts  have  included  (1)  full-scale  studies 
of  pay  equity  problems;  (2)  higher  percentage  increases  for  low-paid 
jobs  dominated  by  women;  and  (3)  changes  in  the  use  of  inequity  ad- 
justment ftmds^"*'  to  increase  the  salaries  of  female  occupations. 

As  part  of  its  new  litigation  strategy,  the  union  also  has  filed  dis- 
crimination charges  and  lawsuits  with  the  EEOC,  state  commissions, 
and  in  federal  and  state  courts.  In  July  1981,  for  example,  AFSCME 
filed  discrimination  charges  with  EEOC  and  intervened  in  a  Title  VII 
lawsuit  against  the  state  of  Connecticut  alleging  sex-based  wage  and 
other  discrimination.^'*^  A  week  later  the  union  filed  EEOC  charges 
against  the  City  of  Los  Angeles,  CaUfomia,  for  allegedly  paying  more 
than  400  municipal  librarians  and  more  than  4,000  clerical  employees 
less  than  workers  in  predominantly  male  classifications  that  require 
equal  or  less  skill,  effort,  and  responsibility. ^"^  In  September  1981, 
AFSCME  also  filed  charges  with  the  EEOC  against  the  state  of  Wash- 
ington for  the  state's  refusal  to  comply  with  its  own  1974  job  evaluation 
siudy^'*^  which  showed  that  the  wage  rates  for  women's  jobs  had  been 
undervalued  by  approximately  twenty  percent ^"^  In  the  upcoming 
months,  AFSCME  plans  to  file  other  discrimination  charges  and  law- 
suits against  a  number  of  additional  state  and  local  governments. 

In  addition,  the  first  major  strike  conducted  by  any  union  over  the 
issue  of  equitable  pay  for  women's  jobs  occurred  on  July  5,  1981,  when 
members  of  AFSCME  Local  101  went  on  strike  against  the  city  of  San 
Jose,  California.  AFSCME  had  filed  charges  with  the  EEOC  against 
the  City  of  San  Jose  on  June  8,  1981,  the  same  day  the  Supreme  Court 
issued  its  Gunther  decision.^'**  The  members  were  protesting  the  city's 
refusal  to  comply  with  the  findings  of  job  evaluation  experts,  retained 
by  the  city  at  the  urging  of  the  union,  who  had  found  that  women 
workers  were  being  paid  approximately  fifteen  percent  less  than  men 
who  performed  different  jobs  which  involved  comparable  skill,  effort, 

241.  See  American  Federation  of  State.  County  Sl  Municipai,  Employees,  AFL-CIO. 
Pay  Equity:  A  Union  Issue  in  the  I980's  8-11  (1980). 

242.  See  144  Daily  Lab.  Rep.  (BNA)  A-9  July  28,  1981.  See  also  BuckneU.  The  Connecticut 
Story  OH  Objective  Job  Evaluation  in  Manual  on  Pay  Equity,  Raising  Waoes  For  Women's 
Work  122  (J.  Gmae  ed.  1980).  * 

243.  See  147  Daily  Lab.  Rep.  (BNA)  A-14  to  A-15,  July  31,  1981.  Charges  were  filed  June 
30.  1981. 

244.  179  Daily  Lab.  Rep.  (BNA)  A-4.  E-I,  Sept  16,  1981.  Charges  were  filed  Sept.  16.  1981. 

245.  See  Women,  Work,  and  Wages,  supra  note  6,  at  59.  See  also  H.  Remick,  Strategies 
for  Creating  Sound,  Bias-Free  Jobs  Evaluation  Plans  (paper  presented  at  Industrial  Relations 
Counselors,  Inc..  Colloquium,  Job  Evaluation  and  EEO,  The  Emerging  Issues,  Sept.  14-15,  1978). 

246.  920  Gov^  Emp.  Rel.  Rep.  (BNA)  1-2,  28-30,  July  13,  1981. 
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and  responsibility.  The  strike  settlement  brought  about  substantial  in- 
creases in  pay  for  female  employees. 

The  Gunther  decision,  in  conjunction  with  the  developing  concept 
that  a  union  is  not  liable  for  discrimination  which  continues  after  it 
makes  a  good  faith  effort  to  eliminate  the  discrimination,  the  right  of 
unions  to  obtain  race  and  sex  information  from  employers,  and  the 
right  of  union  lawyers  to  obtain  counsel  fees  from  employers  in  Title 
VII  cases,  should  stimulate  greater  civil  rights  enforcement  by  unions 
and  ensure  that  unions  increasingly  will  include  litigation  as  a  tactic  to 
correct  discrimination  in  the  workplace. 

VI.    Conclusion 

The  march  of  pay  equity  to  the  front  line  of  major  civil  rights  is- 
sues results  from  the  realization  that  the  failure  to  pay  women  equal 
pay  for  work  of  equal  value  may  be  the  most  imponant  reason  why 
women's  earnings  average  less  than  sixty  percent  of  men's  earmngs. 

As  it  becomes  more  evident  that  future  pay  equity  initiatives  will 
not  be  undertaken  by  the  government,  the  role  of  private  plaintiffs  and 
unions  in  achieving  enforcement  of  fair  employment  laws  will  become 
increasingly  important.  Through  their  knowledge  of  plant  practices 
and  access  to  civil  rights-related  information  from  employers,  unions 
can  expose  discriminatory  praaices  by  employers  and  inform  workers 
of  their  rights.  Unions  may  seek  the  correaion  of  these  problems 
through  the  collective  bargaining  process,  negotiating  equitable  wage 
rates  and  demanding  contract  clauses  which  prohibit  wage  discrimina- 
tion and  allow  complaints  to  be  processed  through  regular  grievance 
and  arbitration  mechanisms.  Where  litigation  is  required,  unions  can 
provide  valuable  information,  significant  financial  and  legal  assistance, 
and  moral  support 

It  is  panicularly  appropriate  that  unions  should  play  a  leadership 
role  in  the  pay  equity  movement  because  one  of  the  basic  tenets  of  the 
labor  movement  has  been  the  correction  of  inequitable  treatment  of 
similarly-situated  employees.  Pay  equity,  the  so-called  "civil  rights  is- 
sue of  the  80's,"  is  nothing  more  than  a  simple  garden  variety  wage  rate 
inequity  which  the  industrial  relations  world  has  historically  wrestled 
with  and  resolved. 

Proof  of  sex-based  wage  discrimination  can  most  easily  be  estab- 
lished by  direa  evidence  that  the  employer  deliberately  considered  race 
or  sex  in  setting  the  wage  rates  for  the  jobs  disproportionately  occupied 
by  women  or  minorities.  For  this  purpose,  evidence  as  to  the  basis  for 
establishing  the  initial  job  or  rate  structure  as  well  as  evidence  of  subse- 
quent changes  in  job  content  and  wage  rates  is  relevant. 

When  such  direct  evidence  is  unavailable,  z.prima facie  showing  of 
sex-based  wage  discrimination  can  be  established  in  a  number  of  ways. 
Plaintiffs  present  a  panicularly  persuasive  case  when  they  show: 
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(1)  that  the  employer  has  segregated  the  work  force,  relegating  women 
to  different  jobs  than  equally  qualified  males,  and  (2)  that  the  women's 
jobs  pay  less  than  those  to  which  men  are  assigned. 

In  many  cases,  intraplant  wage  inequities  have  been  perpetuated 
by  the  continuing  and  usually  deliberate  assignment  of  newly  hired 
employees  on  a  sex-segregated  basis.  Initial  assignment  discrimination, 
particularly  for  unskilled  jobs,  is  at  the  heart  of  occupational  and  job 
segregation  and  wage  discrimination  for  many  women.  Elimination  of 
initial  assignment  discrimination,  which  is  relatively  easy  to  prove,  is 
an  essential  part  of  the  solution  to  sex-based  wage  discrimination.  Dis- 
crimination in  the  initial  assignment  or  placement  of  newly  hired  em- 
ployees also  constitutes  an  obvious  and  significant,  but  largely 
overlooked.  Title  VII  violation  in  its  own  right,  even  if  employees  who 
are  discriminatorily  assigned  to  low-paying  jobs  actually  are  paid  the 
worth  of  the  job. 

In  such  disparate  treatment  cases  resulting  from  purposeful  segre- 
gation and  discriminatory  assignment,  the  employer  should  be  required 
to  validate  and  justify  the  low  wage  rates.  Where  there  is  no  evidence 
that  the  employer  contributed  to  the  segregation,  plaintiffs  may  be  re- 
quired to  provide  greater  evidence  showing  that  the  low  wage  rates 
paid  to  women  are  discriminatory.  In  many  cases,  wage  disparities  wiU 
be  evident  without  expert  assistance.  The  War  Labor  Board  suggested, 
for  example,  as  a  "rule  of  thumb"  that  discrimination  probably  exists 
whenever  jobs  traditionally  relegated  to  women  are  paid  below  the  rate 
for  common  labor  jobs  such  as  janitors  or  floor  sweepers. 

In  developing  a  litigation  strategy,  pay  equity  advocates  can  be 
expected  in  the  beginning  stages  to  target  the  clearest  cases  of  discrimi- 
nation within  particular  industries  by  comparing:  (1)  jobs  within  a  sin- 
gle establishment  or  bargaining  unit;  and  (2)  jobs  with  no  pre- 
employment  training  or  experience  requirements  or  those  which  have 
similar  prior  training  or  experience  requirements. 

Wage  disparities  in  the  field  of  industrial  relations  have  been  re- 
solved regularly  by  third  parties.  The  War  Labor  Board  during  World 
War  n  examined  the  content  of  "women's  jobs"  to  determine  whether 
those  jobs  were  being  paid  according  to  the  requirements  of  the  jobs 
and  not  according  to  the  sex  of  the  person  performing  the  job.  The 
Board  used  job  evaluation  and  other  techniques  to  resolve  disputes 
over  the  correctness  of  rates  paid  for  jobs  in  relation  to  other  jobs  in  the 
same  plant,  whether  occupied  by  men  or  women.  Arbitrators  also  have 
handled  grievances  involving  the  proper  rate  for  a  job  and  have  been 
called  upon  to  resolve  the  dispute  by  establishing  proper  wage  rates  for 
a  particular  classification  or  sometimes  for  an  employer's  entire  wage 
struaure,  particularly  in  the  case  of  "interest  arbitration."  In  addition, 
judges  in  Equal  Pay  Act  cases  regularly  have  determined  whether  two 
jobs  are  substantially  equal,  on  the  basis  of  job  content,  with  and  with- 


164 


324  UNIVERSITY  OF  ILLINOIS  LAW  REVIEW  [Vol.  1981 

out  the  assistance  of  expert  testimony.  In  such  cases,  judges  must  deter- 
mine whether  the  jobs  under  comparison  are  "substantially  equal"  and 
must  determine  at  what  point  the  comparison  passes  over  the  hard-to- 
define  line  separating  "substantially  equal"  from  "comparable"  work. 
The  job  evaluators  who  often  are  used  for  EPA  cases  could  apply  these 
same  techniques  in  a  Title  VII  case. 

-  Finally,  opponents  can  be  expected  to  continue  their  efforts  to  de- 
feat the  movement  for  pay  equity  by  arguing  that  its  achievement  will 
wreak  havoc  with  long-established  business  and  economic  principles 
and  by  exaggerating  the  cost  of  achieving  pay  equity.  To  paraphrase 
the  Supreme  Court  in  Coming  Glass,  however,  companies  may  want  to 
be  unjustly  enriched  by  taking  advantage  of  a  situation  where  they  can 
pay  women  less  than  men  for  the  same  work,  and  that  "may  be  under- 
standable as  a  matter  of  economics,"  but  the  law  requires  "that  these 
depressed  wages  be  raised  ...  as  a  matter  of  simple  justice  .  .  .  ."^'''^ 

247.    Coming  Glass  Works  v.  Brennaa,  417  U.S.  188,  207  (1974). 
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APPENDIX 

The  International  Union  of  Electrical,  Radio  and  Machine  Workers 
(lUE)  has  collected  detailed  data  over  the  past  ten  years  concerning  the  em- 
ployment status  of  women  and  minorities  in  many  of  the  plants  it  represents. 
Analysis  of  the  data  reveals  consistent  patterns  of  sex-based  initial  assignment 
discrimination,  job  segregation  and  wage  discrimination.^'**  lUE's  most  per- 
suasive data  comes  from  the  electrical  industry's  largest  employers.  General 
Electric  Co.  and  Wesiinghouse  Electric  Corp.  Data  collected  from  other  large 
employers  also  suggests  sex  discrimination.  The  data  strongly  suggests  that 
further  and  more  detailed  investigation  of  wages  and  job  assignments  would 
reveal  industrywide  patterns  of  sex  and  race  discrimination. 

The  Westinghouse  Industrial  Relations  Manual^*'  exemplifies  the  histori- 
cal procedure  by  which  unskilled  workers  have  been  hired  in  the  electrical 
industry.  Except  for  the  craft  jobs,  new  employees  generally  are  assigned  to 
entry-level  jobs  that  require  no  prior  training  or  experience.  If  the  employer 
assigns  a  disproportionately  high  number  of  females  to  lower-paying  jobs,  and 
a  disproportionate  number  of  males  to  higher-paying  entry-level  jobs,  it  is 
generally  practicing  initial  assignment  discrimination.  lUE  has  colleaed  data 
concerning  the  existence  of  sex  discrimination  in  terms  of  (I)  median  entry- 
level  labor  grades;  (2)  percentages  of  individuals  of  each  sex  within  individual 
or  ranges  of  labor  grades;  (3)  percentages  of  individuals  below  the  "common 
labor  raie;"^°  and  (4)  percentages  of  individuals  earning  less  than  certain 
specified  hourly  wages. 

248.  Patterns  of  race  discrimination  are  also  evident,  but  not  as  pronounced. 

249.  See  Westinghouse  Industhai  Reiatioiu  Manual,  supra  note  104. 

250.  The  "common  labor  rate"  refers  to  the  pay  rate  for  a  janitor  or  unskilled  common  la- 
borer, which  should  be  the  lowest  rate  that  any  employee  should  be  paid.  See  General  Elec.  Co. 
and  Wesiinghouse  Elec  Corp..  28  War  Lab.  Rep.  (BNA)  666  (1945)  (any  female  job  rate  below 
the  rate  paid  male  common  laborers  was  probably  discriminatory). 
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First,  the  graphs  below  depict  the  median  labor  grades  to  which  women 
and  men  were  assigned  at  three  General  Electric  plants  during  December 
1975: 

Median  Labor  Grades  of  New  Hires 
General  Electric,  1975"' 
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2J1.    See  Newmao,  jupra  note  182,  at  E-6. 
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As  the  graphs  below  reveal  Westinghouse  engaged  in  an  apparently  dis- 
criminatory pattern  of  initial  assignments  at  a  number  of  its  plants: 

Percentages  of  Women  and  Men  Initially  Assigned  to 

Westinghouse's  Lowest  Paying  Labor  Grades, 

1973-74^^2 
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In  the  above  Westinghouse  plants,  the  average  male  bypasses  the  lowest- 
paying  labor  grades,  even  though  his  initial  assignment  may  be  as  a  janitor,  a 
floor  sweeper,  or  other  common  labor  job.  Women,  on  the  other  hand,  are 
routinely  assigned  to  the  lowest-paying  labor  grades,  and  remain  concentrated 
in  them  even  after  they  move  out  of  entry-level  jobs. 

252.    Id.  u  E-6  to  E-7.  In  the  New  York  pluit  975  males  and  336  females  were  hired  during 
this  period.  The  New  Jersey  figures  include  109  men  and  28  women. 
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The  graphs  below  illustrate  the  overall  distribution  of  women  in  the 
Wesiinghouse  New  York  plant,  in  1973  and  1978: 

Percentages  of  Women  and  Men  Occupying  Jobs  in 

Westinghouse's  Lowest  Labor  Grades, 

New  York  Plant,  1973  &  1978^" 
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As  is  evident  from  the  above  graphs,  the  percentages  of  women  in  low-paying 
labor  grades  increased  from  1973  to  1978,  while  the  percentages  of  men  in 
these  labor  grades  decreased. 

Initial  assignment  discrimination  contributes  to  the  job  segregation  evi- 
denced by  these  statistics.  Physical  segregation  restricts  promotional  opportu- 
nity. Moreover,  promotional  opponunities  are  often  determined  by  the 
original  assignment  because  an  employee  may  need  the  skills  learned  in  an 
earlier  job  in  order  to  perform  the  more  skilled  jobs  in  the  plant.  Employers 
have  also  discriminatorily  restricted  promotional  opponunities  for  women, 
even  when  they  had  the  skills  to  perform  a  "man's"  job. 

253.  I±  at  E-6.  In  1973  women  comprised  23%  of  the  workforce  at  this  large  plant  Even 
within  nominally  integrated  jobs,  such  as  that  of  assembler,  women  have  been  relegated  to  lower- 
paying  jobs.  In  1978,  for  example,  49  women  and  231  men  worked  as  assemblers.  All  but  four 
women  held  assembler  jobs  at  labor  grade  5  or  below  (92%),  but  only  four  men  held  jobs  in  these 
same  low-paying  labor  grades. 
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Other  employers  in  the  electrical  industry  show  similar  patterns  of  an  un- 
usually high  concentration  of  women  and  minorities  in  the  low-paying  labor 
grades.  The  graphs  below  indicate  recent  data  for  an  RCA  plant  and  a 
Magnavox  plant: 

Percentages  of  Women  and  Men  in  Low-Paying 
Labor  Grades"" 


RCA  New  Jersey  Plant,  1978 
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Percentages  of  Women  and  Men  in  Lowest  and  Highest 

Labor  Grades"^ 


Magnavox  Tennessee  Plant,  1980 
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254.  /d.  The  plant  employed  1,035  males  and  224  Temales  at  this  time.  Nine  percent  of  all 
employees  worked  in  the  lowest-paying  labor  grade  and  19%  worked  in  the  six  lowest-paying 
labor  grades. 

255.  /d   This  plant  employed  918  women  and  583  men  at  this  time. 
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The  wage  impact  of  initial  assignment  discrimination  and  promotional 
discrimination  for  unskilled  laborers  is  revealed  by  the  following  graphs  of  ^ 
data  from  General  Electric  and  Westinghouse: 

Percentages  of  Women  and  Men  Paid  Below 
Common  Labor  Rate^^* 
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(0.E,  1972) 


Newark,  Ohio 
(Westinghouse.  1973) 
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The  wage  impact  of  initial  assignment  discrimination,  job  segregation, 
and  undervaluing  of  jobs  is  refleaed  in  the  following  graphs: 

Percentages  of  Women  and  Men  Earning  Less  than  $5  an 

Hour:  Warren,  Ohio  General  Electric  Plant, 

1977257 
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256.  /d  at  £-5.  See  note  250  supra  for  the  meaning  of  ''common  labor  rate.** 

257.  Id  at  E-6. 
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Percentages  of  Women  and  Men  Earning  Less  than  S5.50  an 
Hour:  Wilmington,  Ma.  General  Electric  Plant, 

1978258 
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228.  /d 
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AND    T.-iE    Ul^ITED    states 
AS    Ai-lICUS    CURIAE 


STATEMSrtT    Of    JURISDICTIOin 


This    is   an   apoeal    from   an   order   of    the    District   Court 
for    the    District   of   New  Jersey   dismissing    plaintiff 3 '    claims 
of   sex   discrimination    in   compensation   brougnt  under    fitie 
Mil,    Civil    Rights    Act   of    1964,    42    U.3.C.    ZJuOe   et  £e 


\ 


final  judgment  was  entered  pursuant  to  Rule  54(b;, 
c.R.Civ.?.,  tne  district  court  expressly  determining  tha: 
tnere  was  no  just  reason  for  delay. 
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I3S'J£  PR£SE.\'T£D 

Whether  Title  VII 's  oronioition  against  sex  discri- 
mination in  coiTioensation  applies  only  to  work  whicn  is 
considered  •"equal"  under  the  Zqual  Pay  Act,  even  i  l  it  can 
be  shown  that  the  compensation  for  the  work  performed  by 
women  was  fixed  at  a  lower  level  than  would  otherwise  per- 
tain merely  because  the  joos  were  fillec  oy  women. 

5TATEM£.-^T  Or"  THE  CASE 

This  action  was  originally  part  of  a  larger  suit 
commenced  by  a  number  of  individual  fem.ale  employees  of 
Wescinghouse  and  tneir  union  (the  International  Union  of 
Electrical,  Radio  and  .'lachine  Workers),  in  tne  United  State; 
District  Court  for  the  Western  District  of  Pennsylvania 
on  June  12,  1974.   The  original  complaint  challenged 
employment  practices  in  severaj.  plants  of  the  defendant, 
Westinghouse  Elec-ric  Corporation  (A.  3).   On  Octooer  3G , 
1975,  Counts  Two  througn  cive  of  ::ne  complaint,  dealing 


With  Westmghouse  ■  s  Trenton,  Ae'-i   Jersey,  piani,  wi^r-:;  t 


••  3  T^  - 


ferred  to  tne  New  Jersey  distric"  court  (A.  2).      Tnese 
counts  allege  cnat  .vestmghouse  nas  violazed  i7C3(a)  of 
Title  N/II,  42  U.5.C.  2000e-2(a),  by  discriminating  against 
i;s  female  employees  with  respect  to  compensaricn .  assign- 
ments, promotions,  and  other  terms  and  condi;:ions  of 
em-oloyment  (A.  24-33). 


-  2  - 
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On  Decemoer  13,  1977,  the  district  court  certified 
tne  individual  plaintiffs  as  representatives  of  a  class 
consisting  of  all  present  and  some  past  female  production, 
maintenance  and  warehouse  employees  at  Westinqnouse ' s 
Trenton  plant  (A.  4). 

With  respect  to  compensation,  the  comolaint  alleges 
that  viJestinqhouse  discriniinates  against  the  female  employees 
at  its  Trenton  plant  by  evaluating  their  wor'.<  on  a  different 
basis  from  that  used  in  evaluating  wori<  performed  by  males; 
and  by  paying  female  employees,  because  of  their  sex,  "at  a 
rate  of  pay  which  is  lower  than  the  rate  of  pay  of  males 
whose  jobs  have  been  evaluated  oy  the  Defendant  westinghouse 
as  having  the  same  number  of  evaluation  points  based  on 
education,  experience,  aptitude,  effort,  responsioility 
and  worl<ing  conditions  required  for  the  job"  (A.  25). 

On  reoruary  21,  1973,  -vestmghouse  moved  for  summary 
judgment  with  respect  to  the  claims  of  compensation  discri- 
mination only.   It  argued  that  tnere  could  oe  no  violation 
of  Title  VII  as  to  compensation  since  the  women  performed 
wor'<  whicn  would  not  be  deemed  equal  to  tnat  of  males 
under  tne  Equal  ?ay  Act  of  1963,  29  'J.5.Z.    20o;d)  (1975). 
Plaintiffs  did  not  dispute  tne  fact  tnat  tne  joos  wouii 
not  be  deex.ed  "eaual'  as  tnat  term  nas  oeen  int^rrpreted 
under  tne  caual  i?av  Act  (A.  156).   Their  position  was 
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that  thsy  would  be  able  to  show  that  Westinghouse  fixed 

the  salaries  of  women  as  less  tnan  those  of  men.  cerforTting 

jobs  which  Westinghouse  itself  had  deterniiaed  to  oe  of  equal 

value  merely  because  those  jobs  were  filled  by  women. 

The  union  plaintiff  indicated  that  it  would  attempt 

to  prove  tnat  Westinghouse ' s  present  salary  structure  is 

derived  directly  from  an  evaluation  system  set  up  in  tne 

1930' s  which  incorporates  overt  sex-based  disparities  in 

wages.   The  union  submitted  to  the  district  court  a  /i'estmg- 

house  Industrial  Relations  Manual,  dated  ifebruary  1,  1939, 

describing  the  company's  methods  of  setting  wage  rates  by 

means  of  job  evaluations.   The  manual  states: 

■/fAG£  RATSS  rOR  WC'MEn 

The  occupations  or  jobs  filled  by  women  are 
point  rated  on  tne  same  basis  of  ooint  values 
for  Requirements  of  the  Job  and  Responsioilitv , 
witn  tne  same  allowance  for  Job  Conditions,  as 
are  the  jobs  commonly  filled  oy  men.   It  is  tne 
job  that  is  involved  in  the  analysis,  not  tne 
operator.   Usually  the  joos  filled  by  women  fail 
in  labor  grades  5  to  10. 

The   gradient  of  the  women's  wage  curve, 
however,  is  not  the  same  for  women  as  for  men 
because  of  t.ne  more  transient  cnaracter  of  tne 
service  of  tne  former,  the  relative  shortness 
of  tneir  activity  in  industry,  tne  differences 
i.n  environment  required,  tne  e'ctra  services  tnat 
must  be  provided,  overti.me  limitations,  extra 
help  needed  for  the  occasional  neavy  work,  and 
the  general  sociological  factors  not  recuiring 
discussion  herein. 
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rne  rate  or  range  for  Labor  Grades  cc  not 
coincide  with  the'vaiue  on  the  men's  scai-j. 
3asicaiiy  then,  we  have  another  .vage  curve  or 
Key  Sheet  for  wotner.  oeiow  and  noc  paraiiei  with 
the  men's  curve  (A.  158). 

The  district  court  granted  sumniary  judgment  dismissing 
the  complaint  insofar  as  it  alleged  that  Westinghouse  paid 
female  employees  less  because  of  their  sex.   The  court  held 
that  tne  Bennett  Amendment  to  Title  \/II,  §703(h),  42  U.5.C. 
2000e-2(h),  limits  che  ban  on  sex  discrimination  in  compen- 
sation under  Title  VII  to  situations  which  would  constitute 
a  violation  of  the  Equal  Pay  Act.   Since  the  plaintiffs 
ac;<nowledge  that  the  joos  at  issue  would  not  be  deemed  equal 
under  the  Equal  i'ay  Act,  the  court  held  that  tne  differences 
in  pay  between  men  and  women  could  not  constitute  a  violation 
of  Title  VII  (A.  55).   The  district  court  entered  final 
judgment  for  Westingnouse  under  Rule  54(b),  f.R.Civ.P., 
with  resoect  to  che  compensation  claims  (A.  65). 


-      3     - 
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ARGUMENT 

THE  DELI3SRATE  LOvJERIl^G  OF  TAE    C0A9Z.^i^TL0i]    ?AID 

TITLE  '/I  I  -NnSTHER  OR  inOT  IT  IS  ALbU  A  ^/IOL.-■^rIO■^l 
07  THE  EQUAL  9k)C    ACT. 

Standard  of  Review;   The  standard  of  review  is  wnethe: 
the  district,  court  erred  as  a  matter  of  law  in  its  conscruc- 
tion  of  the  Bennett  Amendment. 

(Plaintiffs  allege  and  have  indicated  to  the  court  that 
they  believe  they  can  prove  that  Westinqhouse  delioerately 
fixed  the  salaries  of  certain  jobs  at  a  lower  scale  than 
others,  not  because  the  lower  paid  jobs  were  worth  less  to 
the  company,  out  because  those  jobs  were  filled  oy  women. 
In  other  words,  for  the  purposes  of  the  motion  to  dismiss 
it  must  be  accepted  as  true  that  the  women  were  paid  less 
solely  because  they  were  women.   On  ics  face  tnis  devaluation 
of  women's  work  oecause  it  is  performed  oy  women  stares  a 
a  violation  of  Section  703(a)  of  Title  ^/II  wnich  sror.ioits 
discrimination  in  "compensation"  based  on  sex. 

Yet  the  district  court,  by  qrancinq  summary 
judgment,  has  ruled  tnat,  even  if  .vestinghouse  pays  its 
female  employees  on  tne  oasis  of  tnis  overtly  discrimina- 
tory system,  Tide  Vll   does  not  orovide  a  remedv.   Relying 

1/ 
on  tne  Bennett  Amendment  co  Title  /II  contained  in  §703(h). 


XT The  Sennet:  Amendment  provides: 

Iw  snail  not  oe  an  unlawful  employment  orac- 
tice  under  tnis  suochaoter  for  any  employer 
to  differentiate  uoon  che  oasis  of  sex  in 
( footnote  con; ' d ) 
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tne  district  court  held  thac  Title  VII  pronioics  oniy 
those  practices  previously  proscribed  by  tae  Equal  Pay 
Act  of  1963,  29  U.S.C.  206(d)  (1975).   In  so  .loldinq 
Che  court  misinterpreted  §703(h)  in  a  way  wnich  thwarts 
tne  Congressional  purpose  behind  Tide  VII. 

It  is  our  position  that  the  Bennett  A.-endrr.ent  was 
intended  oniy  to  incorporate  into  Title  v/'II  tne  four 
enumerated  defenses  to  Equal  Pay  Act  claims.   It  was  not 
intended  to  narrow  the  coverage  of  Title  v^II .   This  con- 
clusion is  compelled  by  the  plain  language  and  legislative 
nistory  of  tne  Bennett  Amendment,  and  by  an  understanding 
of  the  history  of  the  Equal  Pay  Act,  and  Title  VIZ.   The 
only  court  of  appeals  decision  to  fully  consider  tne 
Bennett  Amendment  in  the  concext  of  a  non-equal  pay  zype 
claim  has  reached  cne  same  conclusion.   Guncner  v.  County 

of  <vasnington ,  c  .  2 d 

xy79) . 


,  20  ecP  Cases  792  (9th  Cir 


( footnote  cone ' d ) 


determining  the  amount  of  the  wages  or  com- 
pensation paid  or  to  oe  paid  zo  employees 
of  such  employer  if  such  differentiation 
is  aucnorized  by  tne  provisions  of  section 
206(d)  of  Title  29  [-.he  Equal  Pay  Act]. 

42  iJ.S.C.  2000e-2(n). 
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A.   The  6road  Prohibitiion  Against  Discr ii?.ination 
in  Title  VII  Covers  the  Depression  of  >'faqes 
Because  or  Sex. 

Title  VII  is  designed  to  eli.iiinate  all  forms  of  dis- 
cri.-nination  in  employment  based  on  race,  sex,  or  national 
origin.   Its  sweep  is  oroad.   Section  793(a)  makes  it  "an 
unlawful  employment  practice  for  an  employer — (1).  .  .to 
discriminate  against  any  individual  with  respect  to.  .  . 
compensation,  terms,  conditions,  or  privileges  of  employ- 
ment."  Section  703(a)(2)  provides  that  it  is  unlawful  for 
an  employer  "to  segregate,  limit.  .  .or  classify  his  employee; 
...  in  any  way  which  would  deprive  or  tend  to  deprive  any 
individual  of  employment  opportunities  or  otherwise  adversely 
affect  his  status  as  an  employee."   These  provisions 
indicate  as  clearly  as  language  can  tnat  Congress  intended 
to  enact  a  general  prohibition  against  discrimination  in 
compensation  with  respect  to  the  protected  classes  without 
limitation  to  any  particular  form  of  discrimination.   As 
the  Supreme  Court  said  in  r  ranl<5  v.  Bowman  Transportation 
Co.,  424  U.S.  747,  763  ;i975): 

in  enacting  Title  VII  of  tne  Civil  Righcs 
Act  of  1964,  Congress  intended  to  croniPit 
all  practices  m' whatever  form  wnich  create 
inequality  m  employment  cpoortunicy  due  to 
discrimination  on  the  basis  of  race,  religion, 
sex ,  or  national  origin  (empnasis  supplied). 
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vJhen  Congress  amended  Title  711  in  1972,  it  confir:ned 

tne  intent  of  Title  vil  to  broadly  oroscrioe  ail  forms  of 
discr iaination  against  women  in  compensation,  no;  rnerely 
those  which  are  the  most  blatant.   3oth  Houses  of  Congress 
made  it  very  clear  that  one  of  their  major  concerns  .vas 
to  eliminate  the  wage  disparities  caused  oy  discrimination 
against  women  m  employment.   douse  Reoort  No.  233,  92d 
Cong.,  1st  Sess.  (1971)  at  pp.  4-5;  Senate  Report  l<Io  .  415, 
92d  Cong.,  ist  Sess.  (1971)  at  p.  7.   The  House  and  Senate 
reports  both  contain  extensive  statistics  demonstrating 
the  wide  disparity  in  wages  between  men  and  women  workers. 
See  House  Reoort,  at  p.  4;  Senate  Reporz,  ac  p.  7.   3oth 
emphasize  thac  one  of  Tide  '711 's  primary  goals  is  cr.e 
elimination  of  the  "profound  economic  discrixinarion 
againsc  women  workers.'   House  Report,  az   p.  4;  Senate 
Report ,  at  p .  7 . 

If  an  employer  deliberately  placed  olacxs  only 
in  certain  jobs,  and  tnen  fixed  tne  salaries  of  sucn 
]oos  at  15%  lower  than  tne  jobs  nad  oe^in   evaluated  on 
cne  tneory  that  blacks  were  worcn  less  tnan  wnizes,  tnere 
can  oe  no  doubt  that  a  com.plaint  alleging  such  facts  woulc 
state  a  violation  of  Title  vll.   Quaries  v.  i^niliio  .'iorris 


Inc.  ,  2/9  r.Suop.  505,  505^-51:  [  z. .  C .    v'a.  1963).   A 
Suoreme  Court  said  in  Los  Anceles  Countv  Deoartmen: 


a     _.; 


Water    and    Power    v.    /lanhart,    43:    J.S.    709,     712    (1973),    m 
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case  of  sex  discrimination  in  compensation: 

A  statute  that  was  designed  to  make  race 
irrelevant  in  the  employment  market  ■«-«""- 
could  not  reasonaoly  be  construed  to  cer- 
mit  a  take-home  pay  differential  based  on 
a  racial  clasasif ication . 

This  complaint  which,  like  Manhart's,  alleges  a  take-nome 

differential  based  on  sex,  similarly  states  an  offense  under 

Title  VII.   for,  as  the  Supreme  Court  also  stated  in  Manhar t , 

supra,  "Congress  has  decided  that  classifications  oased  on  sex 

like  those  based  on  national  origin  or  race,  are  unlawful." 

3 .   The  Bennett  Amendment  Does  Not  ^^arrow  the 
Definition  of  Discrimination  Bur,  .'lereiy 
Establishes  Defenses"  " 

1 .   The  Language . 

Tne  district  court  narrowed  the  protection  afforded 

women  with  respect  to  compensation  under  Title  VII  on  tne 

basis  of  tne  Bennett  Amendment,  Section  703(n)  of  Title  -/II  , 

wnich  is  the  last  part  of  an  entire  section  dealing  witn 

defenses.   It  provides: 

It  shall  not  ce  an  unlawful  employment 
practice  under  this  title  for  any  employer 
to  differentiate  upon  the  oasis  of  sex  in 
determining  the  amount  of  the  wages  or  com- 
pensation paid  or  to  be  paia  to  employees 
of  3ucn  employer  if  such  differentiation 
IS  autnor ized  by  tne  orovisions  of  section 
20o(d)  of  Title  29.   "[42  U.S.C.    2000e-2(n)] 
[emohasis  suopliedl. 

It  is  significant  that  tnis  section  appears  in  tne 

part  of  Section  703  dealing  witn  defenses,  for,  as  tne 

M'mtn  Circuit  neid  in  Gun  tne  r  ,  suora ,  20  /£.-'  Cases  732, 

tnat  is  wnat  the  Bennett  Amendment  is  acout. 
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The  Bennett  Amendment,  by  its  terms,  states  that 
differences  in  compensation  based  on  sex  are  noc  violations 
of  Title  ^/II  when  "authorized"  by  the  Equal  Pay  Ace.   The 
court  below  adopted  Nes tingnouse ' s  argument  chat  "the 
proper  interpretation  of  the  Bennett  Amendment  requires 
that  any  conduct  not  prohibited  by  the  Equal  i^ay  Act  is 
authorized  by  that  act"  (A.  44).   This  is  a  topsy  curvy 
reading  of  the  statute.   "Authorized,'  means  more  cnan 
"not  prohibited;"  the  word  "autnorized"  carries  the  conno- 
tation of  official  sanction  or  approval.  '  As  Web-ster 
defines  "authorized,"  it  means:  "sanctioned  or  aporoved 
authority."   Webster's  N'ew  Internacionai  Oictionary, 
Second  Edition  (1952).   The  Equal  i?ay  Act  does  not 
"authorize"  discrimination  in  compensation  based  on  sex 
merely  because  Congress  did  not,  in  thac  ace,  forbid  all 
possiole  discrimination  in  compensation.   It  no  more 
"authorizes"  discrimination  oased  on  sex  in  comoensazion 
tnan  ic  authorizes  discrimination  in  other  iorms  or  con- 
ditions of  employment  based  on  sex.   The  Equal  Pa.v   Act 
si.mply  does  not  reach  tr.em.   The  assumption  tnac  che  cerm 
"authorized"  refers  to  ail  differentials  noc  oronioiceo  ov 
cne  EPA  involves  an  assumption  chat  the  cower  of  tne  em- 
ployer to  set  wages  derives  from  Congress.   Cniv  tnen  coulc 
a  wage  rate  wnich  is  simply  not  prohioiced  ov  £?A  oe  said 
to  be  "autnorized"  by  Congress.   3ut  tne  basic  cremise  of 
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our  constitutional  system  is  to  the  contrary.   Governaien- 
tal  authorization  is  not  necessary  in  order  to  enqaqa  in 
the  ordinary  economic  and  social  activities  o£  life.   The 
concept  of  a  government  of  limited  powers  presupposes  a 
freedom  of  action  in  the  absence  of  governmental  regulation, 
rather  than  an  ability  to  act  only  with  permission  or  'autn- 
orization"  from  the  government. 

Under  the  principle  that  words  used  in  statutes  are 
to  be  given  their  ordinary  meaning  in  the  absence  of  oer- 
suasive  reasons  to  che  contrary  [ Burns  v.  Alcala ,  420  U.S. 
575,  530  (1975)),  the  Bennett  Amendment  should  be  read  to 
except  from  Title  Vll   only  wage  differentials  wnich  were 
"sanctioned  or  approved"  by  Congress  in  enaccinq  the 

Equal  Pay  Act. 

2/ 
The  Equal  i'ay  Act   authorizes  differences  m  oay 

to  men  and  women  even  though  they  perform  •'equal  wor;s'" 

17   Tne~Tquar~7iy  Act,  29  U.3.C.  206(d)  (1975),  provides 
Tn  relevant  part: 

(1)  c4o  employer  having  employees  suoject 
to  any  provisions  of  this  section  shall 
discri.minate ,  witnin  any  establish.ment  m 
which  such  employees  are  emoloyed ,  between 
employees  on  the  basis  of  sex  by  paying 
wages  to  employees  in  such  estaoiisnment 
at  a  rate  less  than  tne  opposice  sex  ir. 
sucn  estaolishment  for  equal  wor:<  on  joos 
tne  performance  of  which  requires  equal 
skill,  effort,  and  responsibility,  and 
whicn  are  oerformed  under  similar  working 
condicions,  excepc  where  such  oavmenc  is 
made  pursuant  to  (i)  a  seniority  sysceTi; 
(ii)  a  meri;  syszem;  (iii)  a  system  wp.icn 
( footnote  cont ' d ) 
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when  such  payment  fails  within  one  of  tne  Act's  four  enu- 
merated exceptions  for:  "(i)  a  seniority  system;  (ii)  a 
merit  system;  (iii)  a  system  which  measures  earnings  by 
quantity  or  quality  of  production;  or  (iv)  a  differential 
based  on  any  factor  other  than  sex."   3y  the  Bennett  Amend- 
ment, Title  VII  also  •authorizes"  wage  differentials  whicn 
would  otherwise  be  discriminatory  when  any  of  the  four 
exceotions  come  into  olav.   See  Los  Anaeles  Deoartment  of 

"     -  : ^ 

Water  &  Power  v.  Manhart ,  supra ,  435  U.S.  at  712  n.23. 

These  exceptions  are,  however,  lii<e  other  provisions 
of  Section  703(h),  defenses  to  employment  practices  which 
would  otherwise  constitute  a  violation;  tney  are  not  part 
of  the  definition  of  a  violation.   As  defenses  chey  are  -o 
be  established  oy  the  employer  if  the  plaintiff,  oy  its 
proof,  has  established  a  prima  facie  showing  of  a  violation, 
See  Teamsters  v.  United  States ,  431  Ci.S.  324  (1:J77). 


(cootnote  cont'd) 


measures  earnings  by  quantity  or  quality 
of  production;  or  (iv)  a  differential 
based  on  any  other  factor  otner  than  sex: 
Provided,  that  an  employer  who  is  paying 
a  wage  rate  differencial  m  violation  of 
this  subsection  snail  not,  in  order  to  com- 
ply with  the  provisions  of  this  subsection, 
reduce  the  wage  rate  of  any  employee. 

V   It  should  be  noted  tnat  in  Manhart ,  wnicn  invoiv-^c 
differences  in  compensation  as  to  fringe  benefits,  t.ie 
Court  discussed  tne  Bennett  Amendment  as  a  defense.   The 
Court  did  not  deem  it  necessary  to  consider  wnecher  men 
and  women  were  doing  equal  work. 
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It,  as  the  district  court  held.  Senator  Bennett 
intended  to  alter  the  definition  of  compensation  discri- 
mination under  Title  n/II,  it  is  difficult  to  understand. 
why  he  chose  to  make  his  amendment  oart  of  §7C3(h),  a 
subsection  listing  defenses  to  Title  VII  actions.  Iz 
would  have  oeen  simpler  and  clearer  co  have  incorporated 
or  referred  to  the  Equal  Pay  Act  standard  in  §703(a)  wnere 
practices  prohibited  by  Title  VII  are  listed.   Thus,  as 
the  i>Iinth  Circuit  held  in  Guntner ,  suora,  tne  Bennett 
Amendment  is  properly  interpreted  m  accordance  witn  its 
literal  language  as  authorizing  differentials  in  pay  be- 
tween men  and  women  wnen  such  differentials  are  autnorized 
by  the  Equal  Pay  .^ct,  even  for  equal  work. 

2 .   Tne  Legislative  History  of  the  Sennett  Amendmen-. 

As  the  Ninth  Circuit  pointed  ouc  in  Guntner ,  suora . 
the  legislative  nistcry  of  che  3ennett  Amendment  confirms 
tnis  view.   Senator  Sennett  in  offering  the  amendmen: 
seated  tnat  its  purpose  was  "to  provide  tnat  in  cne  evenz 
of  conflicts,  the  provisions  of  tne  Equal  Pay  Act  shall  no; 
be  nullified.-   110  Cong.  Rec.  13547  (in64).   Conflicts 
between  the  two  statutes  could  arise  wnere  ootn  statutes 
are  applicable,  tnat  is,  where  tnere  is  "equal  ■vor:<"  as 
defined  under  tne  Equal  Pay  Act,  out  wnere,  witnout 
soecific  reference  tnereto,  tne  defenses  availaole  under 
tne  Equal  Pay  Act  mignt  not  oe  available  under  Title  '/II 
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even  if  tne  worK  was  equal.   See  Gunther  v.  County  of 
Washington ,  supra ,  20  cEP  Cases  at  797.   In  order  to  avoid 
sucn  conflicts,  the  Bennett  A.fnendment  incorporates  tne 
Equal  Pay  Act  defenses  into  Title  vll .   .^s  Senator  Cirksen, 

the  only  other  Senator  to  discuss  the  amendment  on  the 

A/ 
Senate  floor,    explained  before  its  passage: 

■  [a] 11  that  the  pending  amendment  does 
is  recognize  those  exceptions,  that  are 
carried  m  the  basic  ace."   110  Cong.  Rec. 
13647  (1964). 

The  district  court  referred  to  a  statement  by 
Senator  Clari<,  that  "the  standards  of  the  Equal  Pay  Acr 
for  determining  wage  discrimination  of  course  are  appli- 
cable to  the  comparaole  situation  under  Title  /II."  110 
Cong.  Rec.  7212  (1964)  (emphasis  supplied).   Thi.3  statement, 
made  two  months  before  the  Bennett  Amendment  was  proposed, 
does  not  support  che  district  court's  interpretation  of 
the  amendment. 

On  April  3,  1964,  as  part  of  the  -Dirksen-Clar.s" 

questions  and  answers  concerning  Title  /II,  ;ne  fol-.owing 

colloquy  occurred  (110  Cong.  Rec.  at  7212): 

Objection .   The  sex  ancid iscriminacicn  pro- 
visions of  the  bill  duplicate  cne  coverage 
of  the  Equal  Pay  Act  of  1963.   But  more 
than  this,  they. extend  far  oeyond  the  scope 
and  coverage  of  the  Equal  Pay  Act.   They 
do  not  include  tne  li.mitacions  m  that  ace 
with  respect  to  equal  wor.<  on  joos  requiring 
equal  skills  in  the  sa.me  establishments,  and 
thus,  cut  across  different  joos. 


4/   Ine  entire  debate  on  the  Bennett  Amendment  is  ser 
fortn  m  the  Acoendix  to  tnis  brief. 
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Answ'^r.   The  Equal  -^ay  Act  is  oart  of  tne 

— wafs  hour  law,  with  different  coverage 
and  with  numerous  exemptions  unii.<e  Ti-ie 
VII.   furthermore,  under  Title  VII,  30D3 
can  no  longer  be  classified  as  to  sex, 
exceot  where  there  is  a  rational  basis 
for'discrimination  on  the  ground  of  bona 
fide  occuoational  qualification.   The 
standards'  in  tne  Equal  Pay  Act  for  deter- 
mining discrimination  as  to  wages,  of 
course,  are  applicable  to  the  comparable 
situation  under  Title  VII. 

far  from  supporting  the  rule  of  tne  district  court, 
this  colloquy  shows  an  understanding  thac  Title  VII  is 
far  broader  than  the  Equal  Pay  Act.   When  Senator  Bennett 
offered  his  amendment  two  monchs  later  as  a  "technical 
correction"  he  could  not  have  believed  that  zhe    amendment 
carved  out  an  exception  to  section  703(3)  wnich  would  make 
sex  discrimination  in  compensation  lawful  unless  it  was 
also  prohibited  by  the  Equal  Pay  Act.   The  drastic  limita- 
tion which  the  district  court  reads  into  the  amendment 

would  not  reasonably  have  been  characterized  as  a  "tecnnicai 

5/ 
correction"  nor  passed  without  considerable  discussion. 

37  Tne  district  court  also  referred  to  the  following  state- 
ment by  Representative  Celler,  explaining  the  effect  of 
tne  Bennett  Amendment  to  the  House: 

The  Senate  amendment  also.  .  .  [pi ro- 
vides  tnat  compliance  with  the  r'air  Lacor 
Standards  Act  as  amended  satisfies  the 
requirement  of  tne  title  barring  discri- 
mination because  of  sex — section  703(o) 
[sic].   [110  Cong.  Rec.  15896  (1564)1. 

( footnote  cont ' d ) 
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Westingnouse  argued  below  that  the  construction 
of  the  Bennett  Amendment  as  a  defense  would  make  that 
provision  superfluous,  since  Title  VII  already  contained 
provisions  recognizing  the  four  exceptions  to  the  Equal 
?ay  Act.   While  it  is  true  that  §703(h)  already  contained 
axceotions  similar  to  three  of  the  four  exceptions  to  tne 
Equal  Pay  Act,    no  one  could  have  been  sure  m  i9o4  tnaz 
the  similar  provisions  in  the  two  acts  would  be  construed 

(Eootnote  cont'd) 

Obviously,  compliance  with  the  Equal  Pay  Act  does 
not  satisfy  the  requirements  of  Title  ^11   with  respect  to 
all  claims  of  sex  discrimination  as  Represenzacive  Celler 
stated.   Whether  he  intended  to  limit  nis  statement  to 
situacioas  where  "equal  work"  was  involved,  or  to  all  claims 
of  compensation  discrimination,  is  a  matter  of  speculation. 
Under  these  circumstances,  the  statement  is  enciwled  to  no 
weight  as  legislative  history. 

6/   Section  703(h)  provides: 

Notwithstanding  any  other  provision  of 
this  subchapter,  ii  shall  not  be  an  unlawful 
employment  oractice  for  an  employer  to  apply 
different  standards  of  compensation,  or  dif- 
ferent terms,  conditions,  or  privileges  of 
employment  pursuant  to  a  bona  fide  seniority 
or  merit  system,  or  a  system  wnich  measures 
earnings  by  quantity  or  quality  of  oroduction 
or  to  employees  who  wor:<  m  different  locations, 
provided  that  such  differences  are  not  tne  re- 
sult of  an  intention  to  discriminate  oecause 
of  race,  color,  religion,  sex,  or  national 
origin. 

The  Equal  Pay  Act  provides  an  exception 
where  a  pay  differential  is  made  pursuant  to 
(i)  a  seniority  system;  (li)  a  merit  system; 
(iii)  a  system  wnich  measures  earnings  by 
quantity  or  quality  or  production;  or  (iv)  a 
differential  based  on  any  other  factor  other 
than  sex.   29  U.5.C.  206(d)(1). 
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to  mean  the  same  thing.   The  Equal  Pay  Act  excepts 
differentials  -based  on  any  other  factor  other  than  sex." 
Title  VII  prohibits  discrimination  ■•because  of.  .  .sex." 
As  shown  by  tne  legislative  history  of  the  Equal  Pay 
Act  discussed  in  Corning  Glass  ;^ori<s  v.  arennan ,  4i7 
U.S.  138  (1974),  Congress  at  tne  time  of  the  Equal  Pay 
Act  was  made  aware  that  some  employers  vere  using  joo 
evaluation  systems  which  might  fairly  accounc  for 
differences  in  pay  for  joos  that  on  tne  surface  required 
equal  skills.   If  such  evaluations  were  truly  based  on  a 
factor  otner  than  sex,  such  differences  in  pay  would  be 
authorized  under  the  exceptions  of  the  Equal  Pay  Act. 
It  was  that  kind  of  defense  tnat  the  Bennett  Amendment 
intended  to  carry  over  into  Title  >/II,  since  it  could  not 
have  been  clear  m  1964  that  the  standards  for  deter-ining 
whether  a  wage  differential  based  on  a  "factor  otner  chan 
sex"  under  the  Equal  Pay  Act  would  oe  the  same  as  -he 
standards  used  under  Title  ^^11. 

SLmilarly,  Title  VII  exempts  "bona-fide  seniority 
systems,"  whereas  the  Equal  Pay  Act  refers  simpiy  to 
"seniority  systems."   Differences  in  interpretation  could 
arise  under  tne  two  s-atutes.   In  short,  the  statutes 
were  not  worded  identically  and  had  different  legislative 
nistories.   Because  the  pronibition  on  discrimination 
based  on  sex  came  late  in  the  development  of  tr.e  t)iil 
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wnich  Decame  Title  v/II,  Senator  3ennet£,  as  ne  stated, 
proposed  a  " tecnnical  correction"  to  avoid  "possibie 
conflict."   It  was  made  clear  tnat  none  nad  tnoucht  out 
[whether  there  was  indeed  a  conflict.   Hence,  the  existence 
of  some  overlap  in  the  various  exceptions  in  Section 
703(h)  of  Title  VII  in  no  way  militates  against  the  inter- 
pretation of  the  Bennett  Amendment,  in  accord  with  ics 
clear  language  and  position  in  the  statute,  as  merely 
defining  exceptions  authorizing  different  compensation 
to  men  and  women  whicn  would  otherwise  violate  the  Act. 

C .   Policy  Considerations  Support  the  View 
that  tne  Sennett  Amenament  Relates  Oniv 


to  Detenses. 
Westinghouse  argued  below  that  it  would  be  "aosurd" 
to  thinK  that  Congress  in  Title  VII  enacted  a  oroader 
statute  on  sex  discrimination  in  compensation  when  it  had, 
only  a  year  earlier,  confined  the  Equal  c'ay  Act  to  "equal 
worK."   lo  the  contrary,  tne  Dirl<sen-Clar;<  colloquy  re- 
ferred to  aoove  shows  that  Congress  clearly  unaerstood 
tnat,  in  adding  sex  to  the  oroac  pronioitions  against 
discrimination  m  Title  VII,  it:  was  going  far  oeyond  tne 
Equal  Pay  Act  in  prescrioing  economic  ]u3tice  for  women. 
Senator  Bennett  in  introducing  nis  amendment  also 
indicated  tnat  he  recognized  that  Title  VII  was  oroaa-ir 
than  tne  Equal  Pay  Act  and  tnerefore  wanted  to  ma.o  sure 
tnat  tne  defenses  of  tne  Equal  ?av  Ac~  acciied. 
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The  Equal  Pay  Act  is,  and  was  recognized  to  be,  a 
narrow  statute  wnich  does  not  have  the  broad  sweep  of 
litie  \/II.   It  is  limited  to  women  and  is  limited  to  situa- 
tions where  men  and  women  are  performinq  ■equal  work." 
Congress  recognized  this  as  only  "one  of  the  first  steps 
toward  an  adjustment  of  balance  in  pay  for  women.'   109 
Cong.  Rec.  9193  (1963)  (remarks  of  Rep  oolton) , 

There  is  ample  evidence  tnat  Congress  was  aware, 
when  it  passed  the  Equal  Pay  kcz    in  1963,  that  wage 
discrimination  against  women  was  not  confined  to  situa- 
tions where  men  and  women  were  performing  "equal  wor:<." 
In  1962,  an  equal  pay  bill,  'd.A.    11577,  37th  Cong., 
2d  5ess .  ,  reached  tne  floor  of  the  .-iouse.   As  reported 
out  by  the  committee,  the  bill  provided  for  the  oayment 
of  equal  wages  for  the  performance  of  comparaole  wor:< 
requiring  comparaole  skills.   ri.R.  Report  .-io .  1714, 
37tn  Cong.,  2d  Sess.  (1962),  p.  6.   During  debate,  an 
amendment  was  offered  substituting  tne  word  "eoual"  for  ■ 
"comparable"  in  the  bill.   103  Cong.  Rec.  14767  (1962). 
In  arguing  against  the  amendment.  Representative  Zelen^o 
cited  tne  War  Labor  Board  experience  wr.icn  had  recognized 
two  Kinds  of  discrimination:  lower  pav  for  essentially 
Similar  jobs  and  lower  pay  because  ]003  were  segreaazed 
by  sex.   10  3  Cong.  Rec.  14  7  69.   The  debate  cer.::ered  on 
the  first  category,  with  Representative  Zelenko  oelievinq 
tnat  tne  use  of  the  word  "equal"  would  narrow  even  tnat 
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cacegory-   L^ievertheiass ,  the  amendment  was  adopted  by 
the  House  and  the  bill  was  limited  to  situations  invol- 
ving ■■  equal  work.''   103  Cong.  Rec.  14771.   Altnouqh  this 
bill  was  not  enacted,    the  "equal  worl<"  terminoiocy  was 
retained  in  the  equal  pay  bills  which  were  considered  by 
Congress  in  1963. 

In  1963,  during  consideration  of  tne  Equal  i'ay 
Act,  Ccncress  again  noted  that  sex-based  wage  disparities 
were  not  limited  to  the  "equal  work"  situation.   The  /-Jar 
Labor  Soard  exoerience  again  oiayed  an  imoortant  oart  in 
,  the  delioerations  in  both  houses,    with  the  "equal  wor.<" 
language  retained.   It  is  clear,  however,  tnat  Congress 
Knew  it  was  dealing  only  witn  one  form  of  discrimination 
m  pay . 

In  1954,  when  it  oecame  apparent  tnat  a  compre- 
hensive ban  on  racial  discrimination  in  emoloyment  would 
be  enacted,  the  considerations  wnicn  had  led  Congress  to 


77 The  bill  also  passed  the  Senate  out  it  was  a-tacned 
as  a  rider  to  other  legislation  wnich  was  not  acceoced 
by  the  House.   194  DLR  1,  Octooer  4,  1962. 

i_/      3oth  tne  House  and  Senate  committee  reports  on  tne  Sauai 
t'ay  Act  of  1963  refer  to  tne  War  Labor  5oara  experience, 
dee  H.R.  Rep.  ^o  .    309,  38tn  Cong.,  1st  Sess.,  o.  1;  and 
5.  Rep.  Wo.  176,  ddtn  Cong.,  ist  Sess.,  ?.  3.   General 
Order  ;^o .  16  of  the  War  Laoor  Soard,  wnicn  conzams  tne 
Beard's  general  policy  [noted  aoove]  ,  'was  quotea  ac  iengtn 
in  tne  House  nearings  on  -ne  2qual  Pay  Act.   See  Hear  mas 
before  tne  Special  Suocommiczee  on  Laoor,  House  of  Recresen- 
ta~ives,  on  ri.R.  3361  ana  Rela~ed  Bills,  ditn  Cong..  Lsc 
Sess.  ( 1963) ,  at  304 . 
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pass  a  narrow  Equal  Pay  Act  in  1963  no  longer  pertained. 

Consequently,  in  Title  VII,  Congress  included  sex  together 

with  race  and  national  origin  in  its  broad  prohibitions 

against  all  aspects  of  discrimination  in  employment. 

The  Bennett  Amendment  should  not  be  interpreiied  to  make 

the  ban  on  sex  discrimination  narrower  tnan  the  ban  on 

race  or  national  origin  discrimination.   Indeed,  it  would 

be  a  bitter  irony  if  the  Equal  Pay  Act  which  was  hailed  in 

1963  as  a  first  step  toward  the  achievement  of  economic 

justice  for  female  workers  were  to  be  transforrr.ed  into  a 

device  for  depriving  women  of  tne  benefits  afforded  a^l 

other  workers  under  Tide  VII. 

D.   The  Weight  of  tne  Case  Law  and  the  ££0C 

Interpretations  Support  tne  View  that  There 
Can  Be  Sex  Discrimination  m  Compensacion 
Even  if  the  Jobs  of  Men  and  Women  Are  Mot 
Equal . 

1 .   The  Case  Law. 

In  Gunther  v.  County  of  vVasnington,  supra ,  the 
iMinth  Circuic  concluded  that  the  Bennett  Amendment  does 
not  foreclose  a  Title  VII  claim  for  sex  discrimination  in 
compensation  in  a  situation  where  the  plaintiffs  ciai.T.ed 
tney  were  paid  less  because  of  their  sex  even  though  zney 
did  not  perform  equal  work.   The  court  held  tnat  ritli 
VII 's  ban  on  sex  discrimination  in  compensation  is  ■'much 
broader  tnan  tnat  contained  m  cne  Equal  Pav  Act.  '   20 
cEP  Cases  at  759.   It  concluded  tnaz    cne  Bennett  Amend- 
ment was  intended  only  to  incorporate  the  four  affirmative 
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defenses  of  the  Equal  Pay  Act  into  Title  «/II.   The  court 
seated  (id.  at  797):  ■•There  is  no  indication  tr.at  Conqress, 
by  the  passage  of  the  Bennett  Amendment,  concempiated  tha- 
che  amendment  would  aoply  to  tne  kind  of  situation  now 
before  us"  —  viz .,  where  plaintiffs  claim  sex  discrimination 
in  compensation  in  che  aosence  of  eaual  work. 

The  court  concluded  that  the  remedial  purpose  of 
Title  \/II  would  be  frustrated  by  reading  tne  3ennett 
Amendment  to  limit  §703(a)'s  ban  on  compensation  discri- 
mination on  the  basis  of  sex  to  practices  prohibited  oy  tne 
the  Equal  r'ay  Act.   Such  a  holding  would,  che  court  felt, 
"insulate  other  equally  harmful  discriminatory  practices 
from  review.  •■   Ld.  at  793.   As  an  examole  of  a  discriminatory 
practice  which  snould  not  be  ■■insulated  from  review,-  tne 
court  cited: 

a  situation  where  primarily  women  are 
employed  in  a  type  of  joo  tnat  is  com- 
parable but  not  substantially  equal  to  tnat 
performed  by  men,  [and]  an  employer  is 
free  under  tne  Equal  ?ay  Act  to  decrease 
the  wages  of  cne  women  solely  because  of 
their  sex.   Such  a  practice  is  pronibiced 
Dy  the  plain  language  of  §703  and  v/ili 
continue  to  be  under  our  interpretation  of 
the  Sennett  Amendment. 

Id.  at  n.9.   This  example  is  oreciseiy  tne  allegation  of  tne 

plaintiffs  m  tnis  case. 

Two  otner  courts  of  apoeals  suooort  tne  view  tnat  a 

plaintiff  can  estaoiisn  a  claim  of  sex  discrimination  m 

compensation  witnout  snowing  that  sne  performed  ■■;or<  eauai 
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CO  that  of  any  male  employee.   In  Roesel  v.  Joliet  Wrought 

Washer  Co.  ,  596  £".2(3  133  (7th  Cir.  1979),  the  court 

affirmed  the  district  court's  holding  that  the  company 

violated  Title  VII  by  paying  the  plaintiff  a  lower 

salary  than  it  would  have  paid  to  a  male  doing  the  same 

wor'K.   Although  it  did  not  refer  to  the  Sennett  Amendment, 

the  court  expressly  rejected  the  company's  argument  that 

there  could  be  no  compensation  discrimination  where  the 

"plaintiff  has  presented  no  evidence  comparing  the  job  she 

held  with  that  held  by  any  male."   596  f.Zd  at  135. 

In  Laf f ey  v,  I'Jorthwest  Air  Lines,  Inc.,  567  c'.ld 

429,  446  (D.C.  Cir.  1976),  cert,  denied,  434  U.S.  720 

(1973),  the  court  stated: 

Title  VII  refers  specifically  to  the  Equal 
Pay  Act  and  states  that  a  sex-predicated 
wage  differential  is  immune  from  attack 
under  Title  VII  only  if  it  comes  wttnin 
one  of  tne  four  enumerated  exceptions  to 
the  Equal  i?ay  Act. 

•While  the  question  of  the  applicabilicy  of  the 

"equal  worK"  limitation  to  Title  VII  turned  ou:  not  to 

De  significant  in  Laf fey ,  since  the  court  affirmed  the 

finding  below  that  the  jobs  in  question  were  "equal," 

Che  District  of  Columbia  Circuit's  interpretation  of  me 

3ennett  Amendment  is  that  wnicn  tne  Commission  is  'jrgmq. 

Two  courts  of  appeals  have  said  cnat  a  plaintiff 

in  a  Title  VII  sex  discrimination  case  must  show  unequal 

pay  for  equal  wor:<.   See  Ammons  v.  Zia  Co .  ,  4-43  r.2d  .17 
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(iOth  Cir.  1971);  Orr  v,  crank  R.  MacNeill  &  Son. 
Inc. ,  511  f.Zd  165  (5th  Cir.),  cert,  denied,  423  U.S. 
865  (1975).   Neither  decision  contains  any  discussion 
of  the  idnguage  of  the  Bennett  .Amendment  or  its  legis- 
lative history.   Moreover,  in  each  case  it  appears  that 
the  plaintiff's  claim  of  discrimination  was  based  on  an 
allegation  that  she  was  not  receiving  equal  pay  for  work 
equal  to  that  of  male  employees,  so  that  the  courts  were 
not  faced  with  the  question  presented  in  this  case  of 
whether  a  Title  \^II  compensation  claim  can  oe  estaolished 
in  any  other  way. 

Discrimination  on  the  basis  of  sex  in  wages  is 
not  different  in  kind  from  discrimination  on  zne  basis  of 
sex  in  fixing  payments  for  pension  benefits.   The  Supreme 
Court's  decision  in  Los  Angeles  Department  of  Water  and 
Power  V.  Manhart ,  supra ,  435  U.S.  702,  holding  tnat  such 
differentiation  is  a  violation  of  Title  711  thus  supports 
plaintiffs'  position  that  their  complaint  alleging  the 
lowering  of  wages  on  the  oasis  of  sex  states  an  offense 
under  Title  VII. 

2 .   Commission  Guidelines. 
The  Commission's  current  guidelines  on  sex 
discrimination  adopted  in  1972  exoress  tr.e  view  zhac 
the  Bennett  .Amendment  incorporates  tne  Equal  Pay  Act 
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defenses  in  Title  ^/II  cases.   29  C.F.R.  1604.3  (1973). 
The  district  court  discounted  the  Commission's  inter- 
pretation because  it  felt  that  it  was  inconsistent 

witn  tne  Commission's  earlier  guideline,  adopted  in 

10/ 
1965.    The  Commission's  earlier  guideline,  however, 

77   29  C.c'.R.  1604.3  provides: 

Relationshio  of  Title  VII  co  the  £qual  tPay  Act. 

(a)  rne  employee  coverage  of  the  oro- 
hioitions  against  discrimination  oased  on 
sex  contained  in  Title  ^/II  is  coextensive 
with  tnat  of  the  other  prohibitions  con- 
tained in  Title  ^/II  and  is  not  limited 
by  Section  703(h)  to  tnose  employees 
covered  by  tne  r'air  Labor  standards  Act. 

( 0)  3y  virtue  of  Section  703(h),  a 
defense  oased  on  tne  Eauai  Pav  Act  mav 


be  raised  in  a  proceeding  under  Title  '711. 

(c)  Where  such  a  defense  is  raised,  the 
Commission  will  give  appropriate  considera- 
tion to  tne  interpretations  of  the  Admini- 
strator, wage  and  Hour  Division,  Deoarrment 
of  Laoor,  but  will  not  be  bound  tnereoy. 
[Empnasis  added.] 

10/   30  Fed  Reg.  14927  (1964).   The  full  text  of  cne 
guideline,  formerly  codified  at  20  C.r.R.  1504.7  (1965), 
scatec: 

Relationship  of  Title  ^/II  co  tne  Equal  ?ay  Act. 

(a)  Title  VII  requires  tnat  its  pro- 
visions be  harmonized  wicn  cne  Equal  Pay 
Act  (Section  6(d)  of  the  r'air  Laoor 
Standards  Act  of  1933,  2y  '^.S.Z.    206(d)) 
m  order  to  avoid  conflicting  interprera- 
tions  or  requirements  with  resoect  to 
Situations  to  wnicn  botn  statutes  are 
apDlicable.   Accoraingiy,  tne  Commission 
interprets  Section  703(n)  to  mean  tnat 
standards  of  'equal  oay  for  eauai  vor.^' 
( footnote  cont • d ) 
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was  intended  to  apply  only  'to  situations  to  wnich  both 
statutes  (Title  VII  and  the  Equal  Pay  Ace]  are  apolicable. ' 
I.e.,  "equal  pay  complaints  filed  under  Title  vll.-   rhus, 
there  is  no  inconsistency  between  the  1965  cuideline  and  tn^ 
Coitiiuission '  s  present  position  that  the  Bennett  Amendment 
does  not  preclude  compensation  claims  other  tnan  "equai 
pay  complaints." 

Under  the  older  guideline,  the  Commission  issued 
a  numoer  of  decisions  which  showed  thac  Lt  did  not  deem 
a  finding  of  'equal  wor:<"  necessary  to  state  a  claim  of 
wage  discrimination  oased  on  sex.   Case  .^o.  55-5762  (de- 
I  cided  June  20,  1963),  1973  CCH  E£OC  Decisions  =16001,  r..22; 


(footnote  cont'd) 


set  forth  in  the  £qual  Pay  Act  for  deter- 
mining wnat  is  unlawful  discrimination  in 
compensation  oecause  of  sex  is  coexten- 
sive with  that  of  tne  other  prohibitions 
m  Section  703,  and  is  not  limited  oy 
Section  703(h)  to  tnose  employees 
covered  by  the  fair  Labor  Standards  Act. 

(b)  Accordingly,  cne  Commission  -.vill 
mai<e  applicable  to  equal  pay  complaints 
filed  under  Title  •711    tne  relevant  incer- 
pret3s:ions  of  tne  Administrator,  /^ace  and 
Hour  Division,  Depar-menc  of  Laoor.   Inese 
interpretations  are  found  m  29  Code  of 
federal  Regulations,  Pare  300.119  -  600.153 
Relevant  opinions  of  tne  Administrator  in- 
terpreting '  tne  equal  pay  for  equal  'vor;< 
standard"  will  also  be  adopted  by  the 
Commission . 

(c)  The  Commission  will  consult  wien 
tne  Administrator  oefore  issuing  an 
opinion  on  any  matter  covered  oy  bocn 
Tizie  >/II  and  cne  Equal  Pay  Ace. 
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Decision  No.  70-112  (3epc.  5,  1969),  1973  CCH  EtOC 
Decisions  «|6103;  Decision  Mo.  71-2629  (June  25.  1971),  1973 
CCa  EEOC  Decisions  1(6300.   In  these  cases  the  Coniinission 
found  lower  pay  scales  for  jobs  held  predominately  oy 
females  in  sex-segregated  worl<forces  to  be  discriminatory. 
Thus  it  has  been  the  Com-mission' s  consistent  position  that 
the  depression  of  wages  for  females  in  sex-segregated  jobs, 
because  such  jobs  are  occupied  by  females,  constitutes 
a  violation  of  Title  VII.   That  is  what  the  complaint  m 
t.'.is  case  alleges. 

Whether  plaintiffs  can  prove  tneir  allegations, 
and  whether  defendants  can  defend  on  one  of  the  oases  in 
the  Equal  Pay  Act  made  applicable  to  Title  VII  oy  t.ie 
Bennett  Ainendment,  are  matters  which  must  await  develooment 
at  a  trial.   The  district  court  erred  in  determining,  on 
summary  judgment,  that  plaintiffs  could  not  state  a  cause 
of  action  under  Title  ^/II  merely  because  they  did  not  claim 
that  the  joos  filled  by  women  would  be  deemed  equal  to  men's 
under  the  Equal  Pay  Act.   The  complaint  alleged  tnat  women 
were  paid  less  because  tney  were  women.   That  states  a 
cause  of  action  under  Ti-le  VII. 


-  23 


205 


CONCLUSION 

For  the  reasons  stated  above,  the  judgment  of  the 

district  court  should  be  reversed  and  the  cause  regarded 

for  trial  of  plaintiffs'  claim  that  their  wages  were 

deliberately  set  at  a  lower  level  because  of  their  sex. 

Respectfully  submitted, 
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APjPENDIX 
TEXT  OiT  THE  ENTIRE  LEGISLATIVE  DEBATE  Oci   THE 
BENNETT  AMENDMENT,  liO  CONG.  REG.  13647 

MR.  BENNETT.   Mr.  iPresident,  I  yield  myself  2  minuces. 
The  PRESIDING  OfiflCER.   The  amendment  will  be  stated. 
The  legislative  clerk  read  as  follows: 

On  page  44,  line  15,  immediately  after  the  period,  it 
is  proposed  to  insert  the  following  new  sentence:   It  shall 
not  be  an  unlawful  employment  practice  under  this  title  for 
any  employer  to  differentiate  upon  the  basis  of  sex  in 
determining  the  amount  of  the  wages  or  compensation  oaid  or 
to  be  paid  to  employees  of  such  employer  if  such  differentia- 
tion is  authorized  by  the  provisions  of  section  6(d)  of  the 
c'air  Labor  Standards  Act  of  1933,  as  amended  (29  U.3.Q.    206(d) 

MR.  BENNETT.   Mr.  President,  after  many  years  of  raving 
by  members  of  the  fair  sex  in  tnis  country,  and  after  very 
careful  study  by  the  appropriate  committees  of  Congress, 
last  year.  Congress  passed  tne  so-called  Equal  Pay  Act, 
which  became  effective  only  yesterday. 

By  this  time,  programs  have  been  established  for 
the  effective  administration  of  tnis  act.   Now,  when  the 
civil  rights  oiil  is  under  consideration,  in  which  the  word 
"sex"  has  been  inserted  in  many  places.   I  do  not  oelieve 
sufficient  attention  may  have  been  oaid  to  oossioie  con- 
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flicts  between  the  wholesale  insertion  oc  the  word  'sex' 
in  the  bill  and  in  the  Equal  Pay  Act.   The  purpose  o£  my 
amendment  is  to  provide  that  in  the  event  of  conflicts, 
tne  provisions  of  the  Equal  Pay  Act  shall  not  be  nullified. 

I  understand  that  the  leadership  in  charge  of  the 
bill  have  agreed  to  the  amendment  as  a  proper  technical 
correction  of  the  bill. 

If  they  will  confirm  that  understanding,  I  shall 
ask  that  the  amendment  be  voted  on  without  asking  for  the 
yeas  and  nays. 

c\R.    HUMi>HR£Y.   The  amendment  of  the  Senator  from  Utah 
is  helpful.   I  believe  it  is  needed.   I  thank  him  for  his 
thoughtfuiness .   The  amendment  is  fully  acceptable. 
MR.  OIRKSEN.   Mr.  President,  I  yield  myself  1  minute. 

We  were  aware  of  the  conflict:  that  might  develop 
because  the  Equal  Pay  Act  was  an  amendment  to  tne  c'air 
Labor  Standards  Act.   The  fair  Labor  Standards  Act  carries 
out  certain  exceptions. 

All  thac  the  pending  amendment  does  is  recognize 
those  exceptions,  that  are  carried  in  the  basic  act. 

Therefore,  this  amendment  is  necessary,  in  the 

interest  of  clarification. 

The  PRESIDING  Ofc-ICER.  {Az.    RIBICOc'c'  in  tne  chair).   The 

question  is  on  agreeing  to  the  amendment  of  tne  Senacor 

from  Utan.  ; 

(Putting  the  question.) 
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Mr.  Newman.  I  want  to  commend  the  committee  for  its  effort  to 
concentrate  on  this  issue,  specifically  on  the  failure  of  EEOC  to  en- 
force the  law  in  an  area  that  has  been  totally  disregarded  for  many 

years. 

I  would  like  to  state  the  issue  in  these  terms.  The  issue  here  is 
not  a  question  of  how  much  women  earn.  It  is  not  a  question  of 
whether  women  are  denied  jobs.  This  issue  involves  simply  and 
solely  the  issue  of  what  people  are  being  paid  now  for  the  work 
they  are  performing. 

It  is  my  view — and  I  think  the  view  of  the  civil  rights  and 
women's  community  and  the  labor  community  and  people  who  are 
interested  in  eliminating  discrimination— that  no  new  law  is 
needed  at  this  time.  The  law  is  clear.  I  will  express  some  views  that 
are  contrary  to  the  current  views  expressed  by  the  Vice  Chairman, 
my  good  friend  with  whom  I  had  worked  while  he  was  the  Vice 
Chairman  of  the  Commission. 

Firstly,  as  to  the  whole  issue  of  comparable  worth,  title  VII — and 
I  think  it  is  important  to  spell  this  out— expressly  prohibits  dis- 
crimination in  compensation.  There  is  not  a  word,  as  we  know,  of 
comparable  worth  in  title  VII,  and  there  doesn't  need  to  be.  Com- 
parable worth  and  pay  equity  are  simply  popular  terms,  not  legal 
ones. 

The  ultimate  issue  in  a  wage  discrimination  case  is  whether  sex 
or  race  was  a  factor  in  wage  setting.  A  comparison  of  the  skill 
effort  and  responsibility  of  different  jobs  with  the  same  employer 
is,  of  course,  relevant  evidence  of  discrimination.  It  may  not  prove 
discrimination,  but  it  is  certainly  evidence  of  discrimination,  and 
the  courts  have  been  very  clear  on  that.  The  Gunther  court  itself 
has  been  clear  that  it  is  evidence  of  discrimination. 

For  purposes  of  title  VII,  it  really  doesn't  matter  what  a  job  is 
worth  or  what  an  employer  chooses  to  pay.  What  does  matter  is 
that  an  employer  may  not  discriminate  against  its  female  employ- 
ees who  perform  work  of  equal  skill,  effort,  and  responsibility  by 
paying  them  less  than  it  chooses  to  pay  the  occupants  of  traditional 
male  jobs. 

What  I  am  saying  is  that  if  a  man's  job,  a  traditional  man's  job  is 
getting  paid  $10  an  hour  and  a  woman  does  work  of  equal  skill, 
effort,  and  responsibility,  then  she  should  be  getting  $10  an  hour, 
but  if  a  man's  job  at  that  particular  employer  is  getting  $3  an  hour, 
that  is  what  the  woman's  job  should  be  getting  paid. 

Comparable  worth  has  become  a  red  herring  to  obfuscate  the 
real  issue  of  discrimination  and  the  clear  holding  of  Gunther.  To 
avoid  the  force  of  Gunther,  EEOC  and  the  Justice  Department  and 
the  Labor  Department  and  0PM  and  the  entire  Reagan  adminis- 
tration appear  to  have  labeled  every  wage  discrimination  case  as 
comparable  worth,  and,  therefore,  outside  the  holding  of  Gunther. 

Employers  who  fight  for  the  status  quo,  people  who  are  anxious 
to  preserve  the  perpetuation  of  discrimination  that  now  goes  on 
with  respect  to  women's  jobs  prefer  to  use  the  term  "comparable 
worth."  That  tag  creates  the  erroneous  impression  that  all  employ- 
ers would  be  required  to  pay  the  same  wage  rates,  and  that  this 
would  bring  about  national  wage  controls,  and  this  is  the  argument 
used  by  the  opponents. 
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The  title  VII  yardstick  measures  discrimination  on  the  basis  of 
how  an  employer  pays  the  occupants .  of  its  male  and  its  female 
jobs.  I  respectfully  suggest  we  put  aside  and  really  bury — at  least 
insofar  as  title  VII  is  concerned — the  popular  terms  of  "comparable 
worth"  and  "pay  equity"  and  concentrate  on  the  law  which  does 
not  require  payment  on  the  basis  of  worth,  but  which  does,  prohibit 
discrimination. 

With  respect  to  some  of  the  comments  just  made  by  Mr.  Leach,  I 
would  like  to  quote — ^just  to  put  this  issue  in  perspective  as  to  com- 
parable worth  versus  discrimination — from  the  president  of  the 
International  Personnel  Association  who  testified  at  the  congres- 
sional hearings  last  year.  IPMA  is  one  of  the  largest  personnel  as- 
sociations in  the  country.  That  testimony  said  that  "discriminatory 
compensation  systems  continue  to  exist  in  the  public  sector.  Nu- 
merous studies  have  documented  it,  and  our  association  urges  all 
employers  to  eliminate  discrimination  from  their  compensation  sys- 
tems.' 

I  think  that  suggests,  Mr.  Chairman,  that  the  discrimination 
issue  is  there.  One  cannot  argue  this  is  comparable  worth  any 
more  and  that  it  is  discrimination  that  we  really  have  to  be  talking 
about. 

The  Supreme  Court  has  said  that  this  issue  of  sex-based  wage 
discrimination  must  be  treated  no  differently  from  race-based  wage 
discrimination.  I  might  say  that  the  earliest  cases  in  this  area,  de- 
cided by  EEOC  in  1966  when  I  was  there,  did  involve  race-based 
wage  discrimination.  The  courts  said  that  sex-based  wage  discrimi- 
nation is  basically  the  same  issue,  that  sex  bigotry  is  no  different 
from  race  bigotry. 

While  it  is  true  that  Gunther  did  not  spell  out  the  kind  of  evi- 
dence that  has  to  be  submitted  to  show  discrimination  that  should 
not  be  looked  upon  as  anything  unusual.  That  is  typical  of  what  a 
court  does.  It  decides  the  case  that  is  before  it. 

What  has  happened  here  is  that,  somehow  or  other,  the  oppo- 
nents of  this  issue  have  made  much  of  the  fact  that  the  Supreme 
Court  did  what  it  has  always  done— decided  only  the  case  before  it. 
The  sex  bigots  are  trying  to  create  the  impression  that  there  is  no 
way  to  prove  wage  discriminations  based  on  sex.  We  know  how  to 
prove  discrimination,  Mr.  Chairman.  We  know  how  to  prove  it  in 
this  case,  just  is  we  do  in  every  other  title  VII  case;  and  the  issue  is 
no  different.  The  standards  are  clear.  There  is  disparate  treatment. 
There  is  disparate  impact.  The  Court  made  no  exception.  The  Su- 
preme Court  did  talk  about  comparable  worth  as  a  controversial 
issue,  but  that  is  not  relevant  to  this  issue,  namely  sex-based  wage 
discrimination. 

Insofar  as  the  AFSCME  case  is  concerned,  which  is  now  being 
pictured  as  one  of  sui  generis,  one  that  is  unique  and  which  will 
never  arise  again,  I  can  only  say  that  in  connection  with  the  30  or 
more  cases  that  I  have  handled  on  this  issue  starting  in  1971,  all  of 
which  have  been  settled,  won,  or  are  pending,  that  comment  is 
raised  in  each  one  of  them— that  this  is  an  unusual  case;  it  will 
never  happen  again. 

The  fact  is  that  in  the  AFSCME  case,  hordes  of  evidence  were 
submitted  to  show  discriminatory  intent.  Segregation  and  wage  dis- 
crimination go  hand-in-glove  together.  This  is  no  different  from 
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what  the  Supreme  Court  said  in  Brown  v.  Board  of  Education 
when  the  Court  pointed  out  that  when  you  segregate  the  races  it 
results  in  inferior  education.  Segregating  the  sexes  or  the  races  at 
the  workplace  results  in  inferior  wages.  The  issues  are  exactly  the 
same,  and  what  we  showed  in  Washington  State  and  what  can  be 
shown  with  virtually  every  other  employer  in  the  United  States  is 
that  the  employers  caused  and  established  the  pattern  of  segrega- 
tion. 

We  went  through  classified  ads  in  Washington  State  and  showed 
that  the  State  regularly  advertised  in  the  male  column  for  its 
chemists  and  biologists  and  program  planners  and  in  the  female 
columns  for  its  nurses  and  secretaries  and  librarians.  The  State 
caused  the  segregation,  and  what  always  flows  from  segregation  is 
discrimination  and  disparate  treatment.  That  is  the  kind  of  issue 
that  was  involved  in  Washington  State,  not  just  the  studies.  The 
studies  were  a  factor,  it  is  perfectly  true,  but  there  was  evidence  of 
discrimination,  statistical  evidence  which  showed  discrimination. 
Courts  have  found  that  statistical  evidence  shows  intent,  and  we 
showed  in  Washington  State  that,  as  the  female  population  of  any 
job  went  up  the  wages  went  down.  Specifically,  for  each  1-percent 
increase  in  population,  the  wages  went  down  $4.51  per  month — or 
comparing  100-percent  female  to  100-percent  male  jobs,  we  are 
talking  about  a  differential  of  $5,400  per  year. 

We  also  showed  that  that  differential  had  increased  since  1976 
from  25  percent  that  men  were  getting  more  than  women  at  that 
time  to  32  percent  in  1982. 

The  statisticians,  as  you  know,  will  never  conclude  that  there  is 
discrimination,  but  the  statistician,  in  this  case — Stephen  Michel- 
son,  president  of  Econometrics  Research  Institute — concluded  that 
the  chances  of  this  and  other  similar  evidence  happening  purely  by 
chance  were  less  than  1  in  10,000.  The  State  did  not  dispute  his  tes- 
timony. 

There  are  other  ways.  You  don't  need  job  evaluation.  It  is  totally 
phony,  this  argument  that  people  get  into  with  respect  to  job  eval- 
uation. We  looked  at  entry  level  jobs  where  the  State  itself— and 
this  would  be  true  about  any  employer— listed  the  jobs  that  re- 
quired high  school.  We  looked  at  these  40  classifications  or  so  that 
required  high  school  as  the  sole  criterion  and  showed  that  those  of 
the  jobs  that  were  occupied  by  females  were  getting  25  percent  less 
than  those  occupied  by  males,  and  it  didn't  matter  whether  we 
took  entry  level  jobs  where  the  qualifications  were  no  high  school 
or  business  college  or  college.  That  same  differential  was  there. 

It  didn't  take  a  job  evaluator  to  sit  up  straight  as  the  judge  did 
when  he  learned  that  barbers  were  getting  paid  more  than  beauti- 
cians. It  really  doesn't  take  a  skilled  evaluator  to  know  whose  hair 
it  takes  more  effort  to  take  care  of. 

These  are  the  kinds  of  things— and  many  more— that  were  used 
in  Washington  State  to  show  the  discrimination  that  exists.  But 
what  I  am  stressing  here— since  you  are  not  trying  Washington 
State— is  that  in  terms  of  broad  application  these  are  the  kinds  of 
things  that  exist  with  virtually  every  employer  throughout  the 
Nation. 

With  respect  to  job  evaluation,  more  than  two-thirds  of  the  em- 
ployees of  the  United  States  are  covered  by  job  evaluation.  Again, 
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the  issue  is  not  what  is  the  system.  We  accepted  the  employer 
system  in  Washington  State,  and  that  can  be  done  most  every- 
where because  virtually  every  employer  does  a  job  evaluation.  The 
only  problem  is  that  employers  comply  with  the  results  of  job  eval- 
uation, put  on  a  two-track  system — they  pay  more  for  skill,  effort, 
and  responsibility  as  that  goes  up  for  men  and  they  also  pay  more 
for  women's  jobs,  based  on  skills,  effort  and  responsibility,  but 
again  on  a  two-track  system — a  higher  track  for  men  and  lower 
track  for  women.  What  we  are  really  talking  about  is  making  it  a 
one-track  unirail  system. 

The  consistent  holding  of  these  cases  is  that  a  pattern  of  dispari- 
ties can  also  show  this  kind  of  intent.  I  think  that  is  really  what 
we  are  talking  about  with  respect  to  the  AFSCME  case. 

It  is  important  to  note  that  EEOC  has  played  a  tremendous  role 
in  developing  this  doctrine.  They  did  it  in  their  earlier  cases  where 
they  made  decisions  and  findings  of  cause.  They  were  a  tremendous 
assist  in  lUE  v.  Westinghouse,  which  is  one  of  my  cases,  where  we 
would  not  have  won  that  case,  I  do  not  believe,  without  the  assist- 
ance of  EEOC.  They  played  a  tremendous  role  in  getting  Gunther 
to  where  it  is  today.  Now,  we  have  AFSCME,  but  we  fmd  EEOC 
today  and  employers  today  citing  pre-Gunther  cases  to  support  the 
concept  that  we  don't  know  how  to  handle  this  problem. 

What  we  are  really  facing,  Mr.  Chairman,  is  a  substitution  by 
the  executive  branch  of  their  political  judgment,  their  ideological 
philosophy  for  the  decisions  of  Congress  and  the  Supreme  Court, 
and  I  submit  that  it  is  so  horrendous  that  that  really  constitutes 
malfeasance  in  office  on  the  part  of  EEOC,  on  the  part  of  Justice, 
and  on  the  part  of  the  Labor  Department. 

The  1981  procedure  has  already  been  alluded  to  by  several  other 
speakers.  I  think  it  is  significant,  though 

Mr.  Frank.  You  mean  the  90-day  notice? 

Mr.  Newman.  Yes,  the  90-day  notice. 

But  when  people  say  there  is  no  policy,  they  are  dead  wrong. 
That  policy  was  adopted  in  the  summer  of  1981.  Members  of  the 
Commission  did  adopt  it.  The  new  Commission  has  renewed  it 
every  90  days,  and  I  think  that  is  quite  significant.  That  is  policy. 

The  horrendous  part  about  that  is  they  have  not  circulated  their 
own  investigatory  problems.  While  they  haven't  had  the  nerve  to 
drop  it,  they  have  placed  it  in  the  closet  and  the  field  people  don't 
know  about  it.  We  have  had  personal  experience— Lisa  Newell  and 
myself— where  we  have  had  to  tell  EEOC  people  in  the  field  the 
policy  of  their  agency,  and  we  have  had  to  send  them  a  copy  of  the 
EEOC  1981  procedure,  the  90-day  notice  because  they  did  not  have 
it. 

Mr.  Frank.  Let  me  get  this  straight.  You  have  had  to  tell  em- 
ployees of  the  EEOC  that  there  was  in  fact  a  policy  when  they  in 
fact  thought  there  wasn't  one? 

Mr.  Newman.  We  have  had  to  tell  employees,  and  we  have  had 
to  tell  the  Chairman  of  the  Commission  and  other  members  of  the 
Commission  of  their  policy.  They  seem  astonished  that  they  are 
supposed  to  investigate  these  cases. 

We  have  met  with  the  Chairman  and  have  told  him  of  this 
policy. 
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Mr.  Frank.  Well,  if  I  ever  get  to  meet  him,  I  will  remind  him  of 

it.  [Laughter.]  ,  ,        ,  . 

Mr.  Newman.  Significantly,  the  Chair  has  stated  early  on— early 
in  February— that  he  viewed  AFSCME  as  a  straight  Gunther  case. 
I  don't  know  what  is  going  on  now  or  who  has  influenced  him  oth- 
erwise, but  he  viewed  AFSCME  as  a  straight  Gunther  case,  and  I 
might  say  that  is  exactly  how  Judge  Tanner  viewed  it— as  a 
straight  Gunther  case.  There  was  no  difference. 

The  employers,  on  the  other  hand,  have  tried  very  hard— the 
State  did— to  talk  about  that  case  as  a  comparable  worth  case.  We 
played  a  yoyo  game.  The  State  kept  saying  it  was  a  comparable 
worth  case  and  that  the  courts  haven't  passed  on  it,  and  I  was 
jumping  up  to  say,  "No,  this  is  not  a  comparable  worth  case,  this  is 
a  straight  discrimination  case." 

The  court  found  it  was  straight  discrimination. 

To  the  extent  that  EEOC  has  not  filed  any  cases  alleging  sex- 
based  wage  discrimination,  I  note  that  the  general  counsel  of  EEOC 
mentions  a  new  initiative  in  this  area.  He  cites  seven  wage  cases. 
Two  of  them  were  broad  based,  that  is,  broader  than  equal  pay. 
Both  of  those  were  filed  in  the  prior  administration,  prior  to  1981. 
He  cites  five  equal  pay  cases,  which  he  says  are  equal  pay  and  title 
VII.  We  have  found  in  looking  at  them  that  three  of  those  five 
cases  were  filed  in  1974,  1976,  and  1978  respectively.  So,  there  are 
two  equal  pay  cases— and  that  is  all  they  are— which  have  been 
filed  since  AFSCME  came  down,  or  shortly  before  that. 

There  are  wage  discrimination  cases  pending  before  EEOC. 
There  are  those  I  personally  filed  in  1973  covering  all  Westing- 
house  plants.  We  have  litigated  six  of  those  cases  and  won  them.  It 
would  be  duck  soup  to  walk  in  and  apply  the  same  procedure  to  the 
other  Westinghouse  cases  covered  by  the  outstanding  charge.  There 
is  Gerlack  v.  Michigan  Bell  that  is  going  to  trial  in  the  spring.  This 
is  a  wage  discrimination  case.  I  am  only  citing  those  I  know  be- 
cause I'm  personally  involved.  The  Commission  must  have  many 
other  sex-based  wage  discrimination  cases  they  have  failed  to  dis- 
close. They  are  not  released  so  we  don't  really  know  names  of 
them,  but  I  am  doing  Gerlack,  so  I  know  it. 

There  are  all  the  AFSCME  cases  that  are  sitting  in  there  that 
are  exactly  like  Washington  State,  and  if  the  chairman  meant  what 
he  said  that  Washington  State  was  a  straight  Gunther  case,  then  so 
is  Chicago  and  so  is  Los  Angeles  and  Philadelphia,  Wisconsin,  and 
so  forth. 

Mr.  Frank.  There  are  AFSCME-type  cases,  that  is,  Washington 
State-type  cases  now  at  the  EEOC.  And  what  is  happening  to  them 
at  the  EEOC? 

Mr.  Newman.  Each  one  of  them  is  sitting.  EEOC  has  tried  to  dis- 
miss some  of  them.  We  have  sent  them  the  investigation  procedure 
that  I  mentioned  a  moment  ago.  In  a  couple  of  cases  they  have 
started  to  investigate.  In  other  cases,  they  are  just  plain  sitting. 

Mr.  Frank.  The  90-day  notice,  we  ought  to  take  note  that  people 
might  be  confused.  That  is  by  now  a  900-day  notice.  [Laughter.] 

It  was  issued  approximately  900  days  ago,  and  it  remains  the 
same  tentative  policy  which  the  appointees  of  the  prior  administra- 
tion promulgated  and  which  they  have  done  literally  zero  to  ad- 
vance. 
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The  basic  point  that  you  are  making  is  that  Mr.  Thomas  and 
others  are  right  to  say  that  the  Washington  State  case  is  a  clear 
case  of  sex-based  wage  discrimination,  and  your  point  is  that  a  lot 
of  the  cases  that  people  sometimes  try  to  say  are  complicated,  com- 
parable worth,  radical-type  cases,  to  use  Ms.  Chavez'  term,  that  in 
fact  that  is  not  true,  that  they  are  all,  that  is,  many  of  them  are  in 
fact  cases  where  there  is  discrimination  based  on  people  being  paid 
differently  because  of  their  sex. 

Mr.  Newman.  I  have  done  a  lot  of  these  cases.  I  haven't  found 
one  that  would  not  fall  within  the  area  of  sex-based  wage  discrimi- 
nation. 

Mr.  Frank.  You  talk  about  intent.  Have  you  come  across  any 
case  where  employers  were  paying  men  and  women  differently  and 
they  didn't  know  that? 

Mr.  Newman.  No. 

Mr.  Frank.  I  mean  where  it  was  not  an  accident. 

Mr.  Newman.  There  is  really  no  denial  on  that. 

Mr.  Frank.  It  is  your  impression  that  employers  tend  to  know 
what  it  is  they  are  paying  their  employees  and  what  sex  their  em- 
ployees are  when  they  pay  them? 

Mr.  Newman.  Yes. 

Mr.  Frank.  In  a  great  majority  of  cases. 

Mr.  Newman.  The  defense  is:  "Well,  we  really  are  pajdng  what 
everybody  else  pays." 

Mr.  Frank.  But  I  gather  the  courts  have  explicitly  said  that  the 
market  factor  is  not  to  be  taken  into  account  in  title  VII  cases;  is 
that  right? 

Mr.  Newman.  The  Supreme  Court  has  knocked  out  the  market 
factor  in  Corning  Glass,  which  is  an  equal  pay  case.  They  have 
knocked  it  out  in  the  Norris  v.  Arizona  Pension  case.  And  Judge 
Mikva  knocked  it  out  in  the  Government  Printing  Office  case  with 
Mikva  stating,  in  a  slightly  different  context  where  the  Federal 
Government,  if  you  will,  was  defending  its  discriminatory  policies 
at  GPO  on  the  ground  that  it  was  industry  practice. 

Judge  Mikva  said: 

Traditional  industry  practice  may  reveal  continuing  fealty  to  sexual  discrimina- 
tion, however,  and  if  so  does  not  shield  employers  against  the  charge  of  an  Equal 
Pay  Act  violation,  the  traditions  of  paying  women  less  than  men,  or  of  assigning 
different  labeling  to  female  and  male  jobs,  no  matter  how  heavy  are  not  defenses. 

Mr.  Frank.  The  market  defense,  to  a  certain  extent,  is  saying 
that  because  everybody  else  has  discriminated  on  a  sex  basis  that 
we  can,  too.  Has  anyone  ever  accepted  a  market  justification  for 
race-based  wage  discrimination?  Is  there  any  difference? 

Mr.  Newman.  No,  and  I  think  your  question  is  a  good  one.  I 
know  of  no  case  where  they  have  accepted  market  for  race.  I  think 
the  real  problem  here  is  that  sex  is  being  treated  differently  from 
race.  No  one  would  think  of  saying,  as  the  Assistant  Attorney  Gen- 
eral for  the  United  States  just  did,  "If  blacks  don't  like  the  money 
they  are  getting,  they  should  go  get  another  job;  they  should  get  a 
promotion."  It  would  never  be  said  with  respect  to  blacks. 

Mr.  Frank.  Are  you  sure  that  no  one  in  this  Justice  Department 
would  say  that?  [Laughter.] 

Mr.  Newman.  Not  publicly,  Mr.  Chairman. 

Mr.  Frank.  I  will  stipulate  to  that. 


218 

I  appreciate  what  you  are  saying.  It  seems  that  we  are  getting  a 
lot  of  smoke  screening.  No  one  denies — I  am  sure  you  don't  and  I 
don't — that  there  are  some  complex  questions  in  any  area  when 
you  are  trying  to  deal  with  discrimination  and  you  will  reach  some 
difficult  decisions  and  some  complex  cases.  You  will  reach  some 
where  the  evidentiary  facts  are  more  in  dispute. 

But  I  gather  your  point  is  that  we  are  a  long  way  from  dealing 
with  those  because  the  Federal  Government  in  general,  as  current- 
ly constituted,  and  the  Equal  Employment  Opportunity  Commis- 
sion, in  particular,  which  has  the  major  responsibility  here,  has 
simply  refused  to  deal  even  with  the  most  blatant  cases  of  this  type 
of  sex-based  wage  discrimination  of  the  Gunther  type. 

Mr.  Newman.  I  think  the  cleanest  example  is  Westinghouse 
where  the  courts  have  ruled.  The  company  has  settled  all  outstand- 
ing cases,  but  where  a  lawsuit  wasn't  filed,  the  same  practices  have 
continued,  and  the  EEOC  has  not  moved. 

By  the  way,  to  the  extent  they  say  they  don't  have  any  charges 
before  them,  the  Commission  itself  has  a  right  to  file  charges.  Any 
Commissioner  can  file  a  charge,  so  they  can  move  on  that. 

Mr.  Frank.  I  wonder  what  you  think  of  Mr.  Thomas'  statement: 

Because  of  the  need  for  a  Commission  decision  following  Gunther  on  wage  depres- 
sion due  to  intentional  discrimination  and  the  need  for  further  Commission  policy 
in  the  wage  discrimination  area,  I  have  established  a  work  group  made  up  of  attor- 
neys, a  statistician,  and  a  research  psychologist,  among  others. 

Mr.  Newman.  It  is  another  delay  process.  The  excuse  has  been 
"We  have  got  to  have  policy;  we  can't  do  anything."  Well,  private 
parties  have  been  able  to  bring  these  suits  without  EEOC  policy.  I 
don't  know  why  EEOC  can't  bring  them.  As  I  mentioned,  the  prior 
administration  of  the  EEOC  found  that  Michigan  Bell  was  guilty  of 
sex-based  wage  discrimination.  Private  parties  filed  a  lawsuit  and  I 
have  recently  became  cocounsel  for  the  plaintiff.  One  might  ask  Ij 
why  EEOC  has  not  joined  in  the  lawsuit,  inasmuch  as  it— prior  to 
the  Reagan  takeover  of  EEOC— found  a  violation.  It  is  a  straight 
wage  discrimination  case. 

I  don't  know  how  many  more  years  EEOC's  going  to  take  to 
arrive  at  its  so-called  policy,  but  the  cases  are  there.  The  problem 
IS  that  they  have  labeled  it  "comparable  worth"and  treated  it  as  an 
issue  different  from  discrimination.  Once  you  treat  this  issue  as 
sex-based  wage  discrimination,  it  is  no  different  from  the  way  you 
handle  a  promotion  problem  or  a  denial  of  a  job  or  anything  else. 
They  haven't  had  big  guidelines  for  those  things. 

Mr.  Frank.  I  did  ask  the  Justice  Department  to  testify.  Assistant 
Attorney  General  Reynolds  did  say  that  he  was  thinking  about 
going  in  on  the  other  side  from  you  on  the  Washington  case.  Now 
he  tells  us  that  they  are  still  thinking  about  that  and  that  they 
haven  t  made  up  their  mind. 

Then  Ms.  Chavez,  the  new  Executive  Director  of  the  Civil  Rights 
Commission,  said,  I  believe,  that  this  comparable  worth— and  I 
think  she  meant  it  in  a  rather  broad  framework— is  a  "fundamen- 
tally radical  concept"  that  would  destroy  the  marketplace  setting 
of  wages. 

I  wonder  how  you  would  react  to  that. 

Mr.  Newman.  Well,  assuming  it  is  a  fundamentally  radical  con- 
cept, if  wage  discrimination  requires  getting  rid  of  that  concept, 
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then,  I  think  Congress  said  and  the  courts  have  said,  "Get  rid  of 
it."  As  Secretary  Marshall  said  when  he  testified  as  a  witness  in 
AFSCME:  "Change  is  disruptive."  If  you  make  a  decision  to  correct 
discrimination,  then  it  may  be  disruptive. 

I  do  think  that  if  you  have  to  get  rid  of  the  way  wages  are  now 
being  set — it  will  require  more  money  to  be  paid  out  to  people. 

Mr.  Frank.  Based  on  your  wide  experience  in  the  field  as  a  coun- 
sel for  a  labor  union  and  as  an  attorney  who  has  litigated  here, 
let's  set  aside  the  question  of  sex-based  discrimination,  if  we  were 
to  have  continued  to  rely  on  the  way  the  market  set  wages  with 
regard  to  racial  classifications,  what  would  the  effect  be?  Suppose 
in  1960,  Congress  had  said:  "Look,  we  think  we  should  not  interfere 
with  the  way  the  market  sets  wages,  and,  therefore,  we  are  not 
going  to  have  any  legislation  that  interferes  with  wage-setting  in 
racial  questions  because  we  are  just  going  to  go  with  the  market." 

What  would  the  situation  be  today  with  regard  to  race-based  dis- 
crimination? 

Mr.  Newman.  I  think  clearly  they  would  be  preserving  the  same 
kind  of  situation  that  exists  and  typically,  as  you  know,  blacks 
have  been  in  the  heavy-duty,  low-paid  jobs.  It  doesn't  take  much  to 
know  the  phonyness  of  the  argument  that  physical  effort  should  be 
getting  so  much  extra  weight,  extra  credit,  extra  points,  extra  pay 
when  that  happens  in  a  male-female  plant.  When  you  go  to  a 
black-white  plant,  you  suddenly  find  that  extra  physical  effort — 
typically  the  black  jobs — doesn't  get  as  much  extra  pay. 

May  I  mention  something  with  respect  to  Assistant  General 
Reynolds?  He  has  said  that  if  people  have  a  right  to  get  other  jobs, 
then  where  is  the  discrimination? 

I  simply  want  to  read  to  you  and  into  this  record  what  the  same 
Justice  Department — with  a  different  Solicitor  General  and  a  dif- 
ferent Assistant  Attorney  General — said  on  that  subject  in  their 
brief  to  Gunther: 

The  fact  that  women  may  theoretically  be  able  to  move  to  jobs  in  which  sex-based 
compensation  practices  are  not  present  is  irrelevant  inasmuch  as  the  act  prohibits 
discrimination  not  only  in  promotions  and  transfers  but  also  in  compensation. 

You  also  mentioned  the  fact  that  his  position  was  changing.  I 
think  it  is  somewhat  astounding  that  he  could  have  taken  the  posi- 
tion that  he  took  earlier  because  the  appeal  of  the  AFSCME  case 
revolves  around  a  fact  question.  The  issue  is:  based  on  the  facts 
that  were  presented,  did  the  judge  act  erroneously? 

As  you  know,  that  is  a  tough  issue  to  reverse  on.  But  aside  from 
that,  the  transcript  is  not  even  available  yet.  No  responsible  lawyer 
would  talk  about  reversing  a  judge  on  a  fact  question  without 
having  looked  at  the  record. 

Mr.  Frank.  I  think  that  is  a  fair  point.  I  think  it  is  also  contra- 
dictory. On  the  one  hand,  we  have  people  within  the  administra- 
tion, such  as  the  Assistant  Attorney  General  in  charge  of  civil 
rights,  in  his  initial  public  comments,  suggesting  that  this  is  some 
radical  assault  on  the  economic  system  and  that  he  had  to  inter- 
vene to  reverse  it.  Simultaneously,  we  have  Mr.  Thomas  and  others 
saying:  "Ho,  hum,  this  is  just  a  routine  type  of  a  decision." 

If  it  were  just  a  routine  straight  sex  discrimination  Gunther-type 
case,  then  why  would  they  want  to  reverse  it?  The  EEOC  did  side,  I 
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believe,  in  an  amicus  brief  with  the  prevailing  opinion  in  Gunther, 
so  we  now  have  the  administration  simultaneously  saying  the  deci- 
sion is  a  terribly  radical  one  that  must  be  reversed  and  also  that  it 
is  a  perfectly  routine  one  that  should  not  have  surprised  anyone. 

I  do  have  to  say  one  more  time — the  function,  I  think,  of  the 
democratic  process  and  of  hearings  like  this  is  to  try  to  deal  with 
those  issues.  The  fact  that  the  EEOC,  the  Justice  Department,  and 
the  Executive  Director  of  the  Civil  Rights  Commission,  reflecting 
that  new  Commission  majority,  would  not  come  here  to  discuss  it,  I 
think  can  only  be  an  admission  by  them  that  they  have  an  indefen- 
sible position,  that  they  haven't  done  anything,  that  they  can't  give 
us  any  good  reasons  for  not  doing  it,  and  it  is  part  of  an  unwilling- 
ness to  confront  the  continuing  problem  of  sex  discrimination. 

Mr.  McKernan,  did  you  have  a  question? 

Mr.  McKernan.  I,  too,  am  sorry  that  Mr.  Thomas  is  not  here.  In 
fact,  I  am  sorry  that  I  have  not  been  here  for  most  of  this.  I  do 
apologize  for  this.  It  is  one  of  the  great  frustrations  of  this  job. 

I  did  catch  the  beginning  of  your  testimony,  anyway. 

You  made  the  comment  that  what  we  are  really  talking  about 
was  employers  paying  their  employees  equitably  and  not  discrimi- 
nating based  on  sex. 

Mr.  Newman.  I  would  drop  the  word  "equitably"  and  say  that 
that  is  a  nice  thing  to  achieve,  but  it  is  not  this  issue.  Paying  em- 
ployees without  discrimination  is  what  this  issue  is  about,  as  I  un- 
derstand it. 

Mr.  McKernan.  That  brings  me  to  my  question  which  is  wheth- 
er you  are  saying  that  the  real  issue  is  internal  personnel  policy 
with  an  individual  employer,  as  opposed  to  the  fears  that  you  hear 
of  everybody  who  opposes  the  issue  of  pay  equity,  or  comparable 
worth,  or  however  you  want  to  term  it,  when  they  say,  as  you 
pointed  out,  that  pretty  soon  Government  is  going  to  be  telling  ev- 
erybody what  they  are  going  to  pay  their  employees. 

Mr.  Newman.  That  is  exactly  right.  This  has  nothing  to  do  with 
what  any  other  employer  pays  its  employees. 

Mr.  McKernan.  I  think  that  is  a  very  important  point,  and  I  am 
pleased  that  you  brought  that  out  because  too  often  the  issue  gets 
clouded  by  "Why  should  what  I  pay  one  of  my  employees  be  based 
on  what  somebody  pays  in  another  industry  two  States  away?" 

Mr.  Newman.  I  might  say  that  that  is  basic  traditional  title  VII 
law.  It  doesn't  matter  what  another  employer  does.  The  case  is 
brought  against  this  particular  employer  for  the  way  this  particu- 
lar employer  pays  its  employees,  and  it  is  no  different  under  title 
VII,  than  under  the  National  Labor  Relations  Act,  or  safety  condi- 
tions, or  an3rthing  else. 

Mr.  McKernan.  Have  you  done  any  studies  or  has  anyone  to 
your  knowledge  done  any  studies  on  whether  there  has  been  any 
kind  of  a  reluctance  on  the  part  of  employers  since  the  Gunther 
and  the  AFSCME  decisions  to  undertake  job  evaluations  for  fear  of 
hoisting  themselves  on  their  own  petard? 

Mr.  Newman.  That  argument  is  made  by  title  VII  defense  law- 
yers who  are  running  around  telling  their  employers  not  to  do  job 
evaluations.  I  would  put  that  kind  of  advice  in  this  category.  If  an 
employer  wants  to  continue  to  discriminate  and  is  discriminating, 
then  I  would  concede  that  that  employer  should  not  do  a  new  job 
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evaluation.  If  you  want  to  continue  to  break  the  law,  then  don't  de- 
velop new  evidence. 

On  the  other  hand,  the  failure  to  do  a  study  should  not  be  looked 
upon  as  a  way  of  an  employer  beating  the  rap  because  every  em- 
ployer evaluates  jobs  in  some  way.  As  I  mentioned,  two-thirds  of 
the  employees  in  this  Nation  at  least  have  their  jobs  evaluated. 
Those  records  are  available.  Even  when  an  employer  doesn't  use  a 
formal  system,  he  uses  an  informal  system.  Through  the  discovery 
process  as  we  try  lawsuits,  those  records  are  going  to  come  out. 

I  don't  think  it  is  going  to  make  all  that  much  difference,  but 
clearly — and  I  would  concede  that  having  the  Washington  studies 
readily  available  was  much  better  than  our  having  to  do  it — there 
are  other  cases  where  no  studies  were  done,  where  the  plaintiffs 
walked  into  the  courtroom  and  presented  the  evidence  from  their 
job  evaluator  and  the  company  presented  it — Taylor  v.  Charley 
Bros,  is  the  case — from  their  side  and  the  judge  decided  they  were 
going  to  believe  the  plaintiffs  evidence  and  they  decided  it  on  that 
basis. 

Northwest  Airlines,  one  of  the  big  cases — $51  million  in  back- 
pay— involved  the  same  issues.  There  was  evidence  presented  as  to 
what  the  pursers  did  as  contrasted  with  the  cabin  attendants,  and 
the  judge  had  to  decide  which  kind  of  evidence  to  believe. 

This  business  of  a  judge  deciding  on  the  basis  of  conflicting  evi- 
dence is  not  that  unusual.  The  practice  in  the  industrial  world  with 
respect  to  job  evaluation  is  longstanding.  Unions  would  grieve  the 
rate  for  the  job.  They  would  bring  a  job  evaluator  in.  They  would 
argue  about  it.  They  would  work  it  out. 

Job  evaluation  is  more  than  50  years  old.  It  has  been  used  by  em- 
ployers, and  justified  by  employers.  They  didn't  begin  to  raise  these 
problems  until  job  evaluation  began  to  be  used  to  show  discrimina- 
tion. How  was  it  used  to  show  discrimination?  Only  because  the 
employer  hasn't  applied  its  own  standard.  Nobody  contends  that 
there  has  to  be  a  particular  plan.  The  issue  is  whether  the  employ- 
er applies  its  own,  implements  its  own  plan. 

Mr.  McKernan.  I  gather  the  whole  issue  is  still  up  in  the  air,  as 
far  as  the  Supreme  Court  is  concerned,  about  disparate  treatment 
versus  disparate  impact.  Would  it  make  a  difference  in  these  cases? 

Mr.  Newman.  It  may.  There  are  several  cases  which  say  that  you 
can  use  disparate  impact  with  respect  to  wage  discrimination  as 
well  as  disparate  treatment.  That  is  my  view.  There  was  the 
Briggs — the  City  of  Madison  case  which  Mr.  Leach  mentioned. 
There  are  several  cases  in  the  ninth  circuit  that  say  that  you  can 
use  disparate  impact  in  a  wage  case.  Judge  Tanner  found  a  viola- 
tion on  both  grounds,  both  disparate  treatment  and  disparate 
impact  in  the  AFSCME  case. 

Mr.  McKernan.  It  was  easy  to  do  in  the  facts  of  that  case, 
though,  so  I  refer  to  that  as  the  belt-and-suspenders  approach  to 
make  sure  that  he  wasn't  reversed  on  one  ground,  when  the  facts 
in  that  case  made  it  so  that  he  could  find  either  way. 

Mr.  Newman.  Yes,  but  the  fact  is  that  he  had  to  have  factors  on 
which  he  could  base  his  judgment  that  it  violated  the  law  on  both 
grounds.  It  is  true  that  at  the  court  of  appeals,  it  is  conceivable 
they  will  sustain  him  on  one  ground  and  not  even  reach  the  second 
ground. 
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Mr.  McKernan.  Do  you  think  that  title  VII  covers  disparate 
impact  or  disparate  treatment? 

Mr.  Newman.  Title  VII  covers  both.  You  can  prove  a  case  under 
title  VII  either  by  disparate  treatment  or  disparate  impact.  The 
disparate  impact  in  this  case  would  be  that  they  did  their  survey, 
they  established  their  wage  rates;  but  it  clearly  had  an  adverse 
impact  on  women  when  you  evaluate  what,  that  is,  when  you  con- 
trol for  skill,  effort,  and  responsibility  and  look  at  what  women's 
jobs  are  being  paid  and  what  men's  jobs  are  being  paid. 

Mr.  McKernan.  Two  more  short  questions. 

What  would  your  response  be  to  an  evaluation  by  an  employer 
that  indicated  that  there  was  in  fact  discrimination  but  it  was  be- 
cause males  were  being  paid  more  than  they  should  be  for  their 
jobs?  Is  there  ever  an  instance  where  you  can  reduce  wages,  as  op- 
posed to  bringing  the  other  people  up? 

Mr.  Newman.  No.  The  Equal  Pay  Act  has  an  express  provision 
prohibiting  the  reduction  of  wages. 

Mr.  McKernan.  Is  that  one  of  the  provisions  that  is  included 
under  title  VII? 

Mr.  Newman.  No,  not  expressly.  But  it  is  under  decisional  law;  it 
is  under  practice.  I  have  in  a  number  of  cases  been  faced  with  that 
issue  from  employers.  None  of  them  have  ever  really  fought  it  out 
all  the  way,  and  they  have  given  it  up.  I  don't  think  there  is  much 
legal  question  as  to  the  fact  that  you  don't  bring  about  equality  by 
bringing  down  the  advantaged  to  the  level  of  the  disadvantaged. 
The  whole  theory  of  our  law  is  that  if  you  think  of  this  as  a  dis- 
crimination issue,  it  becomes  fairly  clear — to  eliminate  discrimina- 
tion, you  have  got  to  give  to  the  discriminatees  relief  which  puts 
them  up  to  the  level  of  the  other  group. 

Mr.  McKernan.  I  guess  I  agree  with  that  as  a  matter  of  social 
policy.  I  am  not  convinced,  however,  that  as  a  matter  of  reality 
there  are  not  a  lot  of  male  jobs  that  are  overpaid  simply  because 
historically  the  male  has  been  the  breadwinner  and,  therefore, 
they  have  been  paid  more  for  that  job  than,  probably,  it  was  worth 
compared  to  the  other  job. 

Mr.  Newman.  The  other  thing  is  that  again  this  is  not  an  issue 
of  what  people  are  being  paid.  There  is  no  concern  here,  as  a  legal 
issue  of  application  of  the  law,  with  whether  those  men  are  getting 
$10  an  hour  or  $6  an  hour.  The  issue  really  is  whether  women 
doing  work  of  equal  skill,  effort,  and  responsibility  with  that  same 
employer  are  getting  whatever  those  men  are  getting.  So,  you  are 
not  dealing  with  the  issue  as  to  whether  the  men  are  too  high  or 
too  low  or  indifferent  or  whatever. 

Mr.  McKernan.  I  understand  that.  I  appreciate  that  distinction 
because  I  think  it  is  important  and  one  that  I  will  work  on  between 
now  and  our  next  hearing. 

Finally,  do  you  think  that  there  is  going  to  be  any  adverse  effect 
if  we  are  successful  in  making  the  kind  of  changes  that  I  think 
most  of  the  people  who  testified  today  would  like  to  make?  Is  there 
any  potential  problem  in  slowing  down  the  expansion  of  women 
into  the  so-called  nontraditionally  women's  jobs? 

Mr.  Newman.  No,  I  think  it  would  have  exactly  the  opposite 
effect.  The  argument  has  been  made  by  a  number  of  opponents, 
shall  we  say,  that  if  you  increase  the  wages  of  these  women's  jobs 
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that  you  will  be  doing  a  disservice  to  women  because  all  the  men 
will  come  into  those  jobs  and  the  women  will  be  out  of  work. 

So,  if  you  really  want  to  help  the  victims  of  discrimination,  you 
have  to  keep  them  down  on  the  farm  and  not  pay  them  enough. 

I  think  the  reverse  will  happen,  that  is,  if  you  integrate  the 
[women's  jobs,  you  will  encourage  integration. 

What  is  going  on  right  now  is  that  we  have  practically  as  much  a 
[segregated  work  force  as  we  did  20  years  ago  when  this  act  was 
passed.  The  differences  have  really  been  miniscule.  You  still  have 
women's  jobs  in  electrical  plants,  glass  plants,  et  cetera.  You  still 
have  women's  jobs  in  the  States.  There  has  been  a  movement  but  it 
has  been  very,  very  slow.  Nobody  who  is  interested  in  movement 
can  use  the  last  20  years  as  an  example  of  what  we  really  should 
be  accomplishing,  and  I  do  think  that  moving  men  into  those  jobs — 
increasing  the  pay  will  move  men  into  them,  I  suppose,  but  it  will 
encourage  integration  all  around. 

Mr.  McKernan.  What  is  that  expression  I  heard  recently:  "We 
haven't  come  a  long  way  and  don't  call  me  'baby'  "?  [Laughter.] 

Mr.  Frank.  Thank  you  very  much,  Mr.  Newman. 

The  Chair  will  now  call  Nancy  Reder  who  is  chair  of  the  Nation- 
al Committee  on  Pay  Equity  and  Claudia  Withers  from  the 
Women's  Legal  Defense  Fund. 

The  Chair  would  like  to  announce  that  after  I  left  my  office  this 
morning  to  do  some  reading  for  the  hearing  in  a  quiet  place  I  re- 
ceived a  call  from  Mr.  Thomas,  Chairman  of  the  Equal  Employ- 
ment Opportunity  Commission.  He  called  shortly  after  9  o'clock 
this  morning.  I  had  already  left,  so  I  will  return  the  call.  I  just 
wanted  to  report  that  as  of  somewhat  less  than  a  half  hour  before 
the  hearing  was  to  begin  Mr.  Thomas  decided  to  call  me.  I  will 
pursue  with  him  these  matters  when  I  return  the  call. 

Ms.  Reder? 

STATEMENT  OF  NANCY  REDER,  CHAIR,  NATIONAL  COMMITTEE 
ON  PAY  EQUITY,  ACCOMPANIED  BY  CLAUDIA  WITHER,  STAFF 
ATTORNEY,  WOMEN'S  LEGAL  DEFENSE  FUND 

Ms.  Reder.  Thank  you.  Congressman  Frank  and  Congressman 
McKernan.  My  name  is  Nancy  Reder.  I  am  director  of  social  policy 
for  the  League  of  Women  Voters  Education  Fund,  and  I  chair  the 
National  Committee  on  Pay  Equity. 

With  me  today  is  Claudia  Withers,  staff  attorney  of  the  Women's 
Legal  Defense  Fund.  The  Women's  Legal  Defense  Fund  serves  on 
the  board  of  directors  and  chairs  our  subcommittee  on  the  EEOC. 

The  National  Committee  on  Pay  Equity  is  a  coalition  of  over  150 
organizations  and  individuals  formed  to  advocate  on  the  issue  of 
pay  equity.  Our  membership  includes  international  unions,  major 
women's  and  civil  rights  organizations,  legal  and  professional  asso- 
ciations. State  and  local  governments,  and  individual  working  men 
and  women. 

The  national  committee  is  particularly  interested  in  this  hearing 
because  of  our  monitoring  of  EEOC  enforcement  activities  in  the 
area  of  wage  discrimination.  We  have  met  with  EEOC  officials 
during  this  past  year  regarding  our  concerns.  We  filed  an  FOIA  re- 
quest when  promised  responses  to  our  request  for  information  were 
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not  forthcoming.  We  have  developed  a  series  of  recommendations 
that  we  presented  to  Chairman  Thomas,  and  I  have  to  say  that,  un- 
fortunately, they  have  not  adopted  any  of  our  recommendations.  I 
will  talk  a  little  bit  about  that  later. 

Our  members  have  filed  charges  of  wage  discrimination  with 
EEOC,  charges  that  EEOC  has  failed  to  take  any  action  on. 

Those  who  have  testified  before  me  have  presented  enough  statis- 
tics to  document  the  wage  gap  that  exists  between  men  and 
women,  so  I  won't  take  the  time  to  repeat  those  statistics  here.  I 
will  focus  my  testimony  on  the  fact  the  legal  remedies  do  exist  to 
correct  these  inequities  and  what  is  being  done  or  not  being  done 
by  the  Federal  agencies  charged  with  enforcement  to  correct  those 
inequities. 

In  June  1981,  the  Supreme  Court  issued  its  decision  in  Gunther 
V.  County  of  Washington.  Gunther  holds  that  wage  discrimination 
against  women  who  hold  jobs  which  may  not  be  substantially  equal 
to  those  held  by  men  may  be  barred  by  title  VII  of  the  Civil  Rights 
Act  of  1964.  The  Supreme  Court,  however,  did  not  say  how  such 
cases  were  to  be  developed  and  proved.  The  issue  is  ripe  for  devel- 
opment of  case  law.  We  have  waited  for  the  EEOC  and  for  the  De- 
partment of  Justice  to  show  some  initiative  and  some  leadership  in 
developing  the  case  law  in  this  area.  It  appears  that  we  are  waiting 
in  vain. 

Instead  the  efforts  of  both  of  those  agencies  has  been  marked  by 
reluctance  at  best  and  outright  hostility  at  worst. 

To  focus  first  on  the  Department  of  Justice,  it  has  failed  to  take 
any  steps  to  enforce  the  law  against  wage  discrimination.  To  the 
contrary,  it  has  acted  in  a  completely  irresponsible  way  in  the  one 
case  that  it  had  any  opportunity  to  do  anything.  Without  complete- 
ly reviewing  the  record  in  the  celebrated  case  of  AFSCME  v.  State 
of  Washington,  the  Justice  Department  lawyers  have  apparently 
decided  to  enter  the  case  on  the  other  side.  When  we  met  with 
Brad  Reynolds  in  response  to  the  article  that  appeared  in  the  New 
York  Times  and  asked  him  if  he  stood  by  his  statement,  he  said 
that  he  stood  by  his  statement,  even  though  he  admitted  that  he 
had  not  read  the  record  and  not  read  the  transcript  and  had  not 
seen  the  documents  in  the  case. 

His  comments  display  a  blatant  disregard  for  his  obligation  as 
our  chief  civil  rights  enforcement  officer. 

With  respect  to  EEOC,  the  EEOC  has  always  recognized  that 
wage  discrimination  is  a  violation  of  title  VII.  Over  the  past  years 
the  Commission  has  found  liability  for  wage  discrimination  on  the 
basis  of  sex  or  race  in  a  number  of  cases,  and  they  participated  in 
amicus  in  both  the  Gunther  and  the  itfE  v.  Westinghouse  case. 
EEOC  also  commissioned  a  study  by  the  National  Academy  of  Sci- 
ences, and  they  held  a  series  of  hearings  on  wage  discrimination 
and  job  segregation.  But  in  neither  case  has  the  Commission  fol- 
lowed through  on  any  of  the  recommendations  that  were  presented, 
either  by  that  study  or  by  the  hearings  that  it  held.  The  only  posi- 
tive enforcement  action  has  been  the  90-day  notice,  which  you,  Mr. 
Chairman,  referred  to  as  the  900-day  notice.  But  under  this  notice 
most  charges  and  accompanying  files  are  to  be  sent  to  headquar- 
ters before  a  cause  finding  is  made.  We  know  this  is  not  happening. 
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What  is  happening  is  that  charges  are  either  being  dismissed  for 
no  cause  or  they  are  not  being  investigated.  One  potential  charging 
party  that  we  know  about  that  atttempted  to  file  a  charge  in  the 
Chicago  district  office  was  told  that  the  office  had  no  policy  for 
handling  that  kind  of  case,  and  we  had  to  give  them  a  copy  of  the 
90-day  notice  so  that  they  could  then  walk  into  the  office  in  Chica- 
go and  show  them  the  notice. 

If  the  charges  are  forwarded  to  headquarters,  it  appears  that  no 
action  is  taken,  and  they  remain  in  limbo.  In  fact,  Commissioner 
Webb  told  us  when  we  met  with  him  a  couple  of  months  ago  that 
those  charges  were  simply  being  warehoused. 

EEOC  apparently  defends  its  lack  of  serious  attention  to  investi- 
gation of  wage  discrimination  on  the  ground  that  it  has  not  devel- 
oped a  policy  on  the  subject. 

EEOC  is  apparently  defining  comparable  worth  as  some  strange 
theory  that  is  out  there.  But  most  wage  discrimination  claims 
easily  fit  within  the  confines  of  title  VII.  Many  can  be  proved 
under  a  disparate  treatment  analysis.  You  could  show  intent  by 
direct  evidence,  or  it  can  be  inferred  from  other  circumstances.  The 
Commission  does  not  need  a  new  policy  to  move  forward  on  these 
kinds  of  cases. 

Their  argument  that  they  need  to  develop  a  policy  is  really  just  a 
smoke  screen  to  delay  taking  any  action.  They  have  a  policy — the 
90-day  notice  that  they  have  continued  to  renew.  They  should  use 
that  policy. 

Moreover,  not  only  has  the  Commission  failed  to  act,  but  it  has 
allowed  the  Department  of  Justice  to  make  policy  in  this  area 
when  EEOC  supposedly  is  the  lead  agency. 

According  to  the  information  that  we  received  from  our  FOIA  re- 
quest about  the  charges  that  have  been  filed,  37  cases  categorized 
as  involving  title  VII  wage  discrimination  were  pending  or  were 
filed  after  August  1982.  Although  we  asked  for  the  complaints  that 
had  been  filed,  we  received  only  10  of  those  complaints.  Apparently 
they  can  find  only  10  copies  of  complaints. 

We  have  been  able  to  identify  only  three  of  these  cases  that 
appear  to  involve  more  than  simply  equal  pay  for  equal  work.  Of 
these  three  cases  none  were  filed  by  the  present  administration. 

What  we  can  glean  from  our  review  of  this  information  is  that 
EEOC's  litigation  of  wage  discrimination  cases  since  Gunther  is  vir- 
tually nonexistent.  There  is  no  organized  concerted  effort  to  identi- 
fy and  bring  wage  discrimination  cases.  There  is  no  litigation  strat- 
egy. There  is  not  even  a  central  coordinator  who  can  identify  the 
existing  cases. 

Based  on  the  above,  the  national  committee  believes  that  EEOC's 
enforcement  efforts  can  best  be  described  as  inconsistent,  ineffec- 
tive, and  totally  lacking  in  any  initiative  whatsoever. 

Even  though  Chairman  Thomas  has  testified  earlier  that  he  was 
looking  into  the  issue  and  even  though  Commissioner  Webb  told  us 
that  this  was  going  to  be  a  priority  for  this  year,  nothing  has  been 
done. 

The  National  Committee  on  Pay  Equity,  in  consultation  with  its 
members,  developed  a  series  of  recommendations  which  we  present- 
ed to  Chairman  Thomas  last  May.  These  recommendations  have 
not  been  adopted  by  EEOC.  I  might  add  that  those  recommenda- 


226 


tions  are  appended  to  our  testimony,  and  I  won't  read  them  for  you 

at  this  time.  .„  .         .  ^i  j 

Mr.  Frank.  Without  objection,  we  will  msert  those  recommenda- 
tions into  the  record  at  this  point. 
[The  material  follows:] 
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(Adopted  by  the  Members  of  the  National  Committee  on  Pay  Equity) 

Title  vn  of  the  Civil  Rights  Act  of  1964  prohibits  "discrimination  in 
compensation"  on  the  basis  of  sex,  race,  color,  national  origin  and  religion. 

In  1981,  the  Supreme  Court  affirmed  in  Gunther  v.  County  of  Washington 
that  Title  Vlldoes  indeed  mean  what  it  says,  that  ■wage  discrimination 
based  on  sex  is  illegal  even  if  the  jobs  being  compared  are  not  the  same. 

The  National  Committee  on  Pay  Equity  believes  the  EEOC,  which  is 
mandated  by  law  to  enforce  Title  VU's  prohibition  against  wage  discrimination , 
is  not  meeting  its  statutory  obligation  to  enforce  the  law  and  has  failed  to 
provide  the  guidance  and  leadership  which  Title  Vn  demands  of  it. 

We  therefore  strongly  urge  the  EEOC  to  undertake  the  following  steps 
immediately  to  assure  that  wage  discrimination  investigations  and  litigation 
under  Title  VII  move  foncard  promptly,  decisively  and  equitably. 

1.  The  Commission  should  vigorously  enforce  its  ovn  policy  -  known  as 

the  "90-day  notice"  -  adopted  on  September  15,  1981  (after  the  Supreme 
Court  decision  in  Gunther)  to  provide  interim  guidance  to  field  officers 
on  identifying  and  processing  sex-based  wage  discrimination  charges 
under  Title  VU  and  the  Equal  Pay  Act.   The  policy  should  be  reviewed 
and  clarified  periodically  in  order  that  wage  discrimination  charges 
be  investigated  fully. 

2.  The  Commission  should  give  specialized  reviev  and  processing  to  wage 
discrimination  charges. 

This  includes  but  is  not  limited  to: 

a.  Proper  training  of  field  personnel  in  regional  EEOC  offices  in 
the  identification  of  wage  discrimination  charges; 

b.  Establishing  tight  time  frames  for  review  and  processing  of  these 
charges;  and 

c.  Monitoring  by  the  appropriate  staff  at  EEOC  headquarters  in 
Washington,  D.C.  to  ensure  that  time  frames  are  being  met. 

3.  The  Commission  should  establish  a  mechanism  to  ensure  that  wage 
discrimination  charges  received  by  field  offices  are  referred  to  EEOC 
headquarters,  as  dictated  by  the  notice,  so  that  proper  monitoring 

can  take  place.   Field  offices  should  be  assessed  on  the  basis  of  numbers 
of  wage  discrimination  charges  which  are  processed. 

4.  The  Commission  should  provide,  on  a  quarterly  basis,  information  to  the 
National  Committee  on  Pay  Equity  regarding  wage  discrimination 
charges  and  cases.    This  should  include  numbers  of  charges,  field  regions 
in  which  they  are  filed  and  names  of  cases  that  the  EEOC  has  decided  to 


-  more 


228 


pursue.   In  addition,  the  EEOC  should  provide  the  National  Committee  with 
information  on  Equal  Pay  Act  charges  and  cases. 

The  Commission  ^outd  establish  an  EEOC  Headquarters  Task  Force  whose 
functions  include: 

a)  Targetting  of  wage  discrimination  cases  as  part  of  the  early  litigtion  program 
and  as  part  of  the  systemic  program  so  that  all  appropriate  litigation  avenues 
as  pursued  in  a  timely  way; 

b)  Coordination  with  the  EEOC's  National  Litigation  Plan  so  that  wage  dis- 
crimination will  become  a  litigation  priority  for  the  Commission;  and 

c)  Designation  of  an  individual  or  individuals  in  EEOC  Headquarters  who  would 
be  responsible  for  review  of  all  wage  discrimination  cases. 


We  urge  members  and  friends  of  the  National  Committee  to  encourage  enforcement 
of  the  law  by  presenting  these  recommendations  to  their  elected  national  officials 
and  to  EEOC  officials  in  Wa^iington,  D.C.  and  regional  areas. 

This  summary  is  abstracted  from  a  longer  document  of  the  same  title.   It  is 
available  for  $1.00  from  the  National  Committee  on  Pay  Equity. 


229 


National  Committee  on  Pay  Equity 


•201  SixTeeom  at-eer.  Nonn\*est  •  loom  J22  •  v^«sn^noTon,  Q  C  2CO30  •  2C2  /  322-?3Cd 


=:<=CLr'.E3i';ecroi3 

^ov  Ann  Gnjno 


Ncrcv  Recef 
League  of  'MDfnen 
Voten 

TOEASUUER 
CcroJe  Wilson 
tntemoflooal  union 
Qt  clecTncci,  i?aalo  ona 
Mocnine  ^Axveci 

aOATO  OF  DIB6CT0IS 
An"erccn  Cvil  LDefties 
union.  M>ren  s  Plgntl 
Protect 

Arrercon  FeOeroTlon 
cf  Store,  Countv  ano 
Muricicol  cn^ploveea 

An^encon  Nuraes' 
Aasocicnon 

Business  an<3  P'ofosslono* 
women  s  ^ounooTion 

Canfef  for  'Women  In 
Gov  em  mem 

Cooliflon  of  Lotooc 
Lnion  -Vomen 

Communications  Worten 
of  Arnettco 

InOustTla  union 
Deoortnent.  AROO 

f*3tional  Aisociction 
of  Puerto  r<k:an  women 

Notional  Council  of 
Negro  Women 

National  Education 
Aisoootlon 

National  Ogortiotlon 
for  Women 

National  Urtoon  League 

Notional  Women's 
Political  Caucus 

9  to  5-  Notional 
Association  of 
wonting  women 

Crgopization  of  Pan 
Asian  Ame<ican  women 

Setvice  Employees 
international  union 

women's  Legal 
Defense  Pund 


as-rcMMENDAircMs  ro  th=: 
£QUAL   EMPLOYMSriT   OPPORTUfllTV  ccyM:5s:jn    i;soc) 
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Introduction 

The  National  Committee  on  Pay  Equity  calls  on  the  EEOC  to 
move  to  eliminate  wage  discrimination  against  predominantly 
female  and  minority  Jobs,  specifically  by  fully  enforcing  the 
legislative  prohibition  against  -wage  discrimination  under  Title 
VII  of  the  Civil  Rights  Act. 

The  National  Committee  on  Pay  Equity  is  a  coalition  of 
individuals,  labor  unions,  women's  and  civil  righcs  groups, 
educational  associations,  state  and  local  goverrjnent  agencies  and 
others.  It  is  dedicated  to  achieving  pay  equity.  It  provides 
leadership  and  assistance  in  order  to  sti.iiulate  pay  equity  initi- 
atives in  the  areas  of  organizing,  collecti've  bargaining,  researc." 
state  and  local  legislation,  and  enforcement  of  existing  laws.     1 

1 

This  document  sets  forth  specific  recommendations  -/(hic.h  we 
believe  the  EEOC  can  and  should  adopt  in  order  to  be  in  corapliancs 
with  its  legislative  mandate  to  enforce  the  prohibition  against 
"dlscri.Tiination  in  compensation"  embodied  m  Title  VII  of  the  Civi 
Rights  Act  of  196^.  We  believe  that  the  EEOC  is  not  presently 
meeting  this  obligation.  We  have  updated  the  document  to  reflect 
such  changes  as  have  occurred  in  the  status  of  our  struggle  to 
achieve  pay  equity. 

The  Judicial  Setting 

In  jLine ,  1931,  the  United  States  Supreme  Court  issued  its 
decision  in  Gunther  v.  County  of  ',Vashington.  Gunther  provided 
unequivocal  conrirmation  or  the  position  advanced  by  many  advocate 
groups  and  adopted  by  several  courts  t.hat  '/lage   discri.-nination 
against  women  --^ho  hold  jobs  'which  may  not  be  substantially  equal 
to  those' held  by  men,  IDte  all  other  forms  of  actionable  discri.-n- 
ination Linder  Title  VII,  is  barred  by  the  Civil  Rights  Act  of 
196^.  Since  the  issue  before  the  Supreme  Court  in  Gunther  'was  a 
narrow  one,  the  Court  deliberately  left  open  several  questions  as 
to  the  form  and  type  of  proof  necessary  to  establish  a  wage 
discrimination  violation  under  Title  VII.  Lo-wer  courts,  hcwever, 
both  before  and  after  Gunther  have  acted  to  fill  that  void. 
Thus,  a  'wealth  of  case  law  establishes  that  plaintiffs  may  make 
out  a  showing  of  wage  discrimination  by  presenting  evidence  of 
intentional  discrimination  in  the  wage-setting  process  itself- 
or  'With  respect  to  other  aspects  of  job  .selection  and  assignrre.it 
which  directly  impact  on  'wage -set ting.—   In  other  oases,  courts 
have  relied  upon  relevan':  statistical  evidence  to  find  a  pattern 
or  practice  of  wage  discrimination.-  Finally,  courts  have  appLiei 
the  Griggs- type  disparate  impact  analysis  to  claims  of  wage  and 
benefits  discrimination  against  'women,-   that  is.  they  have  found 
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unlawful  dLscrirnip.aCLon  where  the  effecc  of  an  appar- r-.Tly  sex- 
r.eutral  wage  polLcy  was  dj. jproport lonacely  Low  wages  :or  wcnen. 

EEOC  Actions 

While  Che  Lower  courts  have  acted  procnptLy  and  decisively 
to  answer  the  questions  left  open  by  Gunther,  over  the  past  year 
the  EEOC  has  failed  to  provide  the  guidance  and  leadership  which 
Title  VII  demands  of  it  in  the  area  of  wage  discrimination. 
Before  Gunther,  the  EEOC  commissioned  a  study  by  the  National 
Academy  of  Sciences  to  determine  both  the  manner  in  which  con- 
ventional wage-setting  practices  operate  to  discriminate  against 
women  and  the  feasibility  of  creating  bias-free  wage-setting 
mechanisms.  The  results  of  that  study  were  published  m  the  fall 
of  1931.  shortly  after  the  Gunther  decision,  and  provide  a  sound 
basis  upon  which  the  Comjnission  could  rely  in  investigating 
charges  of  wage  discrimination.  Equally  important,  this  pre- 
eminent NAS  study  should  serve  as  the  basis  for  policy  development 
by  the  Commission  in  this  important  area  of  discrimination.  To 
date,  however,  the  Commission  has  largely  ignored  the  findings 
of  Che  study. 

Similarly,  Che  Commission  held  a  series  of  hearings  on  wage 
discriminaCion  and  job  segregacion  in  the  spring  of  1980.  These 
hearings  provided  a  wealth  of  information  for  the  Commission  to 
utilize  in  processing  individual  charges,  developing  systemic 
targets  for  investigation  and  litigation,  and  formulating  sound 
policy  in  this  area.  Again,  however,  the  Commission  has  merely 
published  the  transcripts  of  these  hearings;  it  has  taken  no 
action  to  date  in  the  form  of  issuing  findings  from  the  hearings 
or  im.plementting  any  new  initiatives  based  on  Che  hearings  or 
the  MAS  study. 

From  a  litigation  perspective,  the  Commission  participated   ^^ 
as  amicus  in  Gunther.  lUE  v.  Westinghouse ,  and  Kouba  v.  Allstate.— 
It  is  our  further  understanding  chat  the  Commission  may  have 
participated  in  some  way  in  a  few  other  wage  discrimination  cases 
over  the  past  three  years.  This  participation  was  not  publicized. 
Thus,  as  nas   true  with  the  NaCional  Academy  of  Sciences  sCudy  and 
with  the  wage  discrimination  hearings,  the  EEOC  has  dropped  the 
ball  in  the  area  of  litigating  wage  discrimination  cases.  The 
Supreme  Court  has  spoken  in  Gunther,  several  circuits  have  rendered 
favorable  decisions,  and  a  number  of  lower  court  cases  are  pending. 
In  light  of  the  developing  case  law,  and  keeping  in  mjrjd  that  in 
Los  Angeles  Department  of  Water  and  Power  v.  Manhart,-   the  Supreme 
Court  was  critical  of  the  Commission  for  its  failure  to  provide 
guidance,  it  is  incumbent  upon  the  Commission  to  assume  the  leader- 
ship in  this  area. 

Indeed,  the  only  positive  enforcement  action  which  the  Commission 
has  taken  in  the  wake  of  Gunther  was  the  issuance  on  September  15, 
1981,  of  a  90-day  notice  to  "provide  interim  guidance  in  processing 
Title  VII  and  Equal  Pay  Act  clairs  of  sex-based  wage  discrimina- 
tion." That  notice  has  been  renewed  every  90  days  since  its 
original  promulgation,  and  thus  represents  the  policy  to  which 
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the  EECC  has  con:nit^ed  itself  witn  respect  to  processing  wage 
di.scrinir.ati.on  cLai.T.s.  While  the  National  CoTjuit-tee  believes 
that  certain  sections  of  the  90-da'/  notice  .^arrant  further  con-- 
sideration  and  fleshing  out.  It  represents  for  tne  most  part  a 
sound  document  and  policy  i.-iitiative  upon  which  the  Cormission 
should  continue  to  rely.  However,  it  is  only  a  first  step  and  the 
time  for  additional  action  by  the  EECC  is  long  overdue. 

National  Committee  on  Pay  Equity  Recommendations  to  the  EEOC 

The  National  Committee  for  Pay  Equity  strongly  urges  the 
Commission  to  undertake  the  following  steps  irmr.ediately  to  assure 
that  wage  discrimination  investigations,  litigation  and  policy 
development  under  Title  VII  again  move  forvjard  pror-ptly,  decisively 
and  equitably.  We  recommend  that  the  Corjnission  consult  with  the 
National  Committee  on  Pay  Equity  on  an  ongoing  basis. 

( 1 )  The  Corrmission  should  vigorously  enforce  the  policy 
embodied  m  tr.e    90-day  notice  issued  on  September  15,  1931.  Wage 
discrimination  charges  s.houid  be  investigated  fully,  in  accordance 
with  the  instructions  supplied  under  the  heading  "Investigating 
Charges."  The  Commission  should,  on  an  on-going  basis,  review  the 
90-day  notice  to  determine  where  and  how  it  may  be  enlarged 

upon  and  clarified  m  order  to  provide  more  precise  guidance 
to  the  regional  EEOC  offices  which  perform  the  initial  investiga- 
tion of  charges.  As  part  of  its  review  of  the  90-day  notice,  the 
Commission  should  determine  the  manner  by  which  the  findings  of 
the  NAS  study  as  well  as  its  own  hearings  will  be  integrated  into 
this  basic  policy  document  and  form  the  basis  for  further  guidance 
for  the  field. 

(2)  Because  the  development  of  wage  discrimination  policy 
and  litigation  is  still  embryonic,  it  is  essential  that  charges 
filed  in  the  field  offices  receive  careful  and  specialized  review 
to  determine  the  appropriate  processing  mode.  Under  present  pro- 
cedures the  Commission  treats  potential  lawsuits,  charges  against 
public  institutions,  and  preliminary  relief  cases  in  this  manner. 
The  Commission  should  give  all  wage  discrimination  charges  such 
attention.  This  means  that  EEOC  intake  staff  should  be  trained 

in  the  identification  of  wage  discrimination  charges;  lawyers 
or  wage  specialists  should  assist  in  the  intake  interviews, 
where  possible,  of  wage  discri.Tiination  claimants;  the  intake 
supervisor  should  carefully  review  all  charges  designated  as 
wage  charges  prior  to  assignm.ent  to  any  processing  unit;  and, 
where  appropriate,  high-level  management  in  each  field  office 
should  become  involved  at  critical  stages  of  decision-making  with 
respect  to  wage  discrimination  charges. 

Tight  time  frames  should  be  instituted  in  the  review  and 
processing  of  wage  discrimination  charges.  The  Commission  should 
carefully  monitor  the  process  at  each  step  to  ensure  that  these 
time  frames  are  met. 
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In  addicion,  Che  Convnission  should  provide  Co  Che  ilaCicnal 
CommitCee  on  Pay  EquiCy  informacion  on  a  regular  basis  atouc  Che 
number  of  wage  discriminaclon  charges  filed  and  Che  nur-ber  of 
Chose  cases  ChaC  Che  Commission  has  decided  Co  pursue.  To  Che 
exCenC  Chat  Chis  information  cannoC  be  provided  wichouc  a  change 
in  the  Commission's  reporCing  system,  Che  Comjnictee  would  recomm.end 
that  the  reporting  system  be  changed. 

(3)  The  90-day  notice  requires  that  wage  discrimination  charges 
be  referred  to  Headquarters  for  review  in  order  to  enable  the 
Commission  to  develop  uniform  law  and  policy  in  this  area.  How- 
ever, the  experience  of  many  constituent  members  of  the  National 
CommiCtee  who  assist  individuals  in  filing  Title  VII  charges  or 
engage  in  moniCoring  of  field  offices  has  shown  chat,  contrary 

to  the  policy  embodied  in  the  90-day  notice,  individual  field 
offices  have  failed  or  refused  to  refer  charges  Co  Headquarters. 
The  Commission  should  establish  a  mechanism   for  assuring  Chat  all 
wage  discri.-nination  charges  received  by  field  offices  are 
referred  to  Headquarters. 

(4)  A  Headquarters  task  force,  similar  to  the  Pregnancy 
Litigation  Task  Force,  should  be  established  for  Che  purpose  of 
reviewing  wage  discrimination  charges;  developing  investigative 
techniques;  and  formulating  wage  discrir^ination  policy.  The 

task  force  should  be  composed  of  representatives  from  those  units 
most  directly  affected  by  and  expert  in  the  area  of  wage  discrim- 
ination, i.e.,  the  Office  of  Program  Operations,  including  specifi- 
cally the  Systemic  Unit;  the  Office  of  Program  Research:  the 
Office  of  Legal  Counsel;  and  the  Office  of  General  Counsel, 
including  specifically  the  Appellate  Division. 

In  addition,  the  National  Litigation  Plan  recently  proposed 
by  the  General  Counsel  should  include  wage  discrimination  as 
one  of  its  priorities.  Those  developing  the  Plan  should  work  in 
conjunction  with  this  Task  Force  so  that  a  wage  discrimination 
litigation  strategy  will  actually  be  implemenCed.  District  offices 
should  be  assessed  on  the  basis  of  the  number  of  wage  discrimina- 
tion cases  which  are  processed. 

(5)  Each  appropriate  unit  in  Headquarters  should  be  assigned 
specific  tasks  in  the  area  of  wage  discrimination.  Thus,  for 
example,  the  Systemic  Unit  should  be  directed  to  develop  systemic 
targets,  with  an  eye  to  engaging  in  systemic  litigation  of  wage 
discrimination  claims.  The  Office  of  Program  Research  should  under- 
take research  and  planning  in  the  following  areas:  the  manner 

in  which  the  so-called  "free"  market  affects  wage-setting,  how 
the  market  may  be  manipulated  on  used  to  creaCe  or  raainCain  a 
discriminatory  wage  structure;—   the  sources  of  bias  in  job 
evaluation  and  other  wage-setting  mechanisms;  an  identification 
of  industries  and  jobs,  similar  to  that  which  the  Commission  under- 
took under  the  Equal  Pay  Act,  where  wages  are  likely  Co  be  depressed 
because  of  sex  and/or  race  discrimination;  and  Che  various  indicia 
of  historical  or  present  intentional  discrimination  in  wage-setting. 
The  Office  of  Program  Operacicns  should  recam  professional  j  ::b 
evaluaCors  Co  develop  training  .racerials  for  mve'scigacive  staff 
in  Che  field. 

The  NaCional  CoirniCCee  strongly  urges  the  Coirjnission  Co  con- 
sider Chese  proposals  boCh  seriously  and  favorably. 
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FOOTNOTES 

-See,  e.g..  Ounti-.gr  v.  County  jf  '.•/aanir.gton.  602  F .  2d  332 
(9th  Cir.  1979),  petition  cor  ren.  denied,  623  F.;d  1303  (1960), 
affd  i52  U.S.  161,  101  S.Ct.  22^2  (1931);  Fit-gerald  v.  Sirloin 
Stockade,  22  FEP  Cases  252  (10th  Cir.  1980):  ILE  v.  •.vestin?hOLise  ■ 
631  F.2d  109-^  (3rd  Cir.  1980);  Taylor  v.    Charley  Bros.,  25  FE? 
Cases  602  (-.■;. D.  Pa.  1981). 

2/ 

-  lUE  V.  Westlnqhouse  and  Taylor  v.  Charley  Bros.,  supra: 

Gerlach  v.  Michigan  Bell  Tel.  &  Tel.  Co..  2<;  FEP  Cases  59  (E.D. 
Mich.  1980). 

-  Wilkins  v.  Univ.  of  Houston.  654.  F.2d  388  (5th  Cir.  1981); 
see  also  Heagney  v.    Univ.  of  Wash.  .  64.2  F .  2d  1157  (9th  Cir.  1981) 
(district  court  erred  in  excluding  report  which  showed  that  among 
exempt  employees,  two  tines  as  many  women  as  men  had  salaries 
below  the  mean  expected  base  on  the  job  evaluation  while  three 
times  as  many  men  as  women  had  salaries  higher  than  the  expected 
mean. 

-"^Wambhein  v.  J. C.  Penny  Co..  Inc.,  542  F.2d  362  (9th  Cir. 
1981);  Neely  v.  NtARTA,  Tc    FEP  Cases  1610  (N.D.  Ga.  1980). 

-^Kouba.  691  F.2d  373  (9th  Cir.  1982),  was  a  classic  equal 
pay  case.  It  has,  however,  been  termed  as  a  wage  discrimination 
case.  It  was  the  first  post-Gunther  case,  and,  indeed,  arose  in 
the  Ninth  Circuit,  as  did  Gunther .  Kouba  was  the  first  case  in 
which  there  was  an  opportunity  to  address  Gunther  in  a  wage 
discrimination  setting. 

-'^435  U.S.  702  (1978). 

-  In  this  regard,  the  National  Committee  notes  with  alarm  the 
growing  number  of  employers  who  justify  discriminatory  wage  rates 
through  reference  to  the  market  rate.  The  report  by  the  National 
Academy  of  Sciences  provides  ample  evidence  that  reliance  on  the 
market  to  set  or  defend  wages  embodies  sex-based  discrimination. 
Moreover,  there  is  substantial  evidence  in  individual  cases,  e.g., 
lUE  V.  Westlnqhouse,  that  the  market  rate  has  not  been  followed; 
rather,  v»age  rates  for  women's  jobs  have  been  and  are  being 
deliberately  depressed  simply  because  the  occupants  of  those  jobs 
are  women.  The  Commission's  hearings  on  job  segregation  and  wage 
discrimination  also  provide  a  strong  evidentiary  basis  from  which 
the  notion  that  the  market  operates  to  set  wages  may  be  attacked. 
'Witness  after  witness  testified  as  to  the  unresponsiveness 
generally  of  the  market  to  shortages  in  traditional  women's  jobs; 
the  inability  of  women  to  negotiate  for  higher  wage  rates,  despite 
the  demand  for  their  work;  the  near-universal  pattern  of  women 
being  paid  less  than  the  lowest-paid  man  in  their  workplace, 
regardless  of  the  work  done  by  each;  and  the  various  mechanisms 
utilized  by  employers  to  assure  that  women's  wages  continue  to 

be  depressed.  Against  this  backdrop,  it  is  clear  that  there  is 
something  at  work  which  operates  to  .Tiaintain  low  wages  for  women 
workers,  but  it  is  not  the  invisible  hand  of  Adam  Smith.  It  is, 
rather,  garden-variety  sex  discrimination  of  a  type  which  the 
Commission  has  heretofore  been  unwilling  to  countenance. 
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NOTICE  ADOPTED  BY  THE  EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION  TO  PROVIDE  INTERLM  GUIDANCE  TO  FIELD  OFFICES 
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ACT 
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(ADOPTED  FOR  90  DAYS  ON  SEPTEMBER  15.  1981) 
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SnaJZCT;     Sla«C7-0ar  Mode*  on 

CauncT  at  '«f*«hia«CQa  v.  Cuaehwr 

The  ACCAciMd  Hoelea  vu  jolady  <lr»£c«d  by  ch«  Offlca  of  PoUey 
IsplaMCBCaclon  iad  ch«  Offic*  of  Field  S«x-nc«s.     £c  Is  lac«ad«<l  co 
prsTld*  Inccrla  fuitUnc*  co  flald  o££lcas  oa  Idancliylat  ana  proc«s<la« 
•«z  b«««d  w«(«  dlscrlalaACloa  chACgts    mdmc  Tlcl«  7X1   «nd   cti«  SquAl  ?ay 
A£C  la  Uthc  at   zh*  holdlag  la  zh*  raccac  Suprta*  Court   c***  ot  County 
og  V«*tLlnneoa  w.   Cuachar.     Tb«  lubjact  «att«r  of   liiU  Moelca  •■rill  b« 
fuXly  tzcacad  la  sa  u^co«ia(  coapLlaac*  iininl    s«celoa. 

Th»  ACtachad  Jtodc*  wsa  elreulatsd  co  Hcadquartara  o££lctt«  for  cvrlMf 
and  eoMBaae  aaA  prMaacad  co  SCZ?.     TMs  dooasae  raflaccs  chatc  co^Mat 
aa*  su«s«acioaa. 


NOTICE 


'n^MCCIi 


OATt 


U           SUBJZCt.    latarpracattv*  MaaocaQdua:      Couaty  of  Vaahlagtoa  ▼.   Guachar, 
J. 5.  ,    ^.    aO-429   (O.S.    Sup.   Cc.   Jua«  3,    1931). 

2.  PtTKPOSE.   This  ooclcs  Is   laeaadad  to   provtda   latarla  guldaac*  la 
ptocMStat    Tltls    m     aad    Equal     ?«y     Act     cUia*     of     s«x-bas«d     wa«a 
dlscrlmiaatloa   la   Light    of    tha    racaat   Supraa*  Court   daclsloa  la  Coug&» 
of  Waahlagcoo  ▼.   Guachar. 

3.  OUCISAIOIS.   Of  flea  of   Policy   raplta«nc*cloa  and  Of  flea  of   Fl«ld 
SarrlcM* 
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i.  S?FlCriVE   3AIE. 

5.  tHSTXUCnOSS. 

Couacy   3<   Vaahlngcan   v.    Cuneh«r 

la  Couacy  of  'Jashtn^eag  f.  Cuaehtr .  femalt  j«tl  aarraoj  canctndtd  :Vi«e 
eti«ir  Tide  VII  rlghcs  ^ta<l  ^c«a  vioiaced  b«c«u9«  of  Lr.ctnclonAi.  sax  llicrlai- 
otelon  Ln  chAC  eh*  couacy  sac  chair  vag«  seal*,  buc  aoc  ch«  aal*  {'oards'  •«g« 
teals,  ae  a  law«r  I«v«l  etua  Lcs  own  surv*/  of  jucsld*  aarkacs  aod  cha  worch 
ot  ctM  Job*  warraoead.  Ac  ch«  discrlcc  court  lavaL,  cha  court  fouod  :hat  cha 
jobs  parforaad  by  cha  faaala  sacroos  wara  not  tubatancLaily  a^uaL  eo  choaa 
parforsad  by  Cha  aala  guards;  charafora.  U  dXsvitaad  cha  actlaa  coocludlng 
chac  sax-basad  vaga  dlscrtalnatloa  clalas  could  not  ba  brought  uodar  tlela  VTI 
vlchouc  satlsfytag  tha  aqual  worki  standard  of  cha  Squal  Pay  Act.  rha  court  of 
appaals  ifflraad,  aod  cha  famala  lacrooa  did  not  saalc  ravlaw  of  cha 
dataraloatloa  chat  Cha  j^os  wars  aoc  subscantlaUy  aqual.  Tha  court  of 
appaais,  bowavar,  ravarsad  cha  district  court's  finding  :hat  sax-bas«d  .caga 
dlscrlalnatloa  cLalaa  auae  satisfy  cha  a<;ual  work  standard,  aod  raoandad 
holding  that  such  clalas  caa  ba  brought  uadar  tlcla  vil  avan  chough  c^.a  jobs 
ara  aoc  substantially  aqual.  Tha  Supraaa  Court  jrantad  cartlorarl  trA  rulad 
chac  clalaa  of  sax-basad  uaga  dlscrlalnatlon  caa  ba  brought  aadar  Tlcla  VII 
subjact  CO  cha  Equal  ?ay  Ace's  four  afflrmatlva  dafanaas,  1/  but  chac  Tlcla 
711  Is  noc  Ualead  by  cha  aqual  wortt  scandard  found  In  cha  Equal  Pay  Ace. 
tharafora,  cha  faoala  aacroos'  clala  of  Incanelonal  sax-basad  vaga 
discrlainatloa  vas  aoc  pracludad  40dar  Tltla  711  aaraly  bacausa  chay  did  noc 
parfora  work  aqual  eo  cha  aala  guards. 

Thus,  whlla  pointing  ouc  that  cradlclonal  concapcs  of  aqual  pay  for 
aqual  work  uodar  cha  Equal  Pay  Act  ara  still  appllcabla  co  sax-basad  waga 
clalaa,    Cunchar    serassas    chac    Tltla   VII    la   appllcabla    to   cUlaa   of    sax-basad 

uaga  disparity  '^IthouC  cha  nacaaslcy  of  shotrlng  chac  cha  Jobs  la  quascloa  ara 
subscancUlly  aqual  (l.a.,  noo-Squal  Pay  ^e  coapansadoa  casas).Ia  chls 
rsspace.  cha  daclsloa  brings  sax-basad  vaga  dlscrlalnadon  cLalaa  tnco 
cooforalcy  (sava  for  cha  appllcablllcy  of  cha  Equal  Pay  Ace's  afflraaclva 
dafanaas)  wleh  cha  Coeialsaloa' s  cooalseancly  hald  poslclon  In  chls  ragard  whan 
eha  charga  Is  basad  oa  raea  or   national  origin* 

Tha  Cuathar  court,  la  tea  narrovly  drawn  daclsloa,  did  noc  rula  on 
whachar  cha  faaala  nacrooa  vara  cha  ^icelas  of  Lncanclonal  sax  discrimination, 
nor  did  U  addrass  eha  aannar  ta  which  a  prlaa  facia  casa  of  waga 
discrlainaelon  oa  eha  basis  of  sax  could  ba  shown  undar  Tlcla  VII.  Tha  Coure 
dacldad  only  1)  that  sax-basad  waga  coapansaclon  cLalas  can  ba  brought  andar 
both  Tlela  VII  and  eha  Equal  ?ay  Ace;  and  Z)  chac.  as  lodicacad  abova.  Tlcla 
VII' s  covaraga  Is  broadar  ehaa  cha  Equal  Pay  Ace's  covaraga.  'Jlehouc  daclding 
eha  probabla  succaas  or  fallura  of  whac  It  caraad  'coaparabla  worth*  clalaa 
whan  chay  avancoall/  do  cooa  bafora  le.  eha  Court  notad  chat  eha  concape 
ancoiapassas  clalas  by  wo«aa  for  *. . .  Incraasad  coapansadon  on  cha  basis  of  a 
cosparlsoa  [ganarally  wleh  rafaranca  co  sarlcae  waga  raea  or  a  job  avaluadon 
syscaal  of  cha  Incrlnatc  worth  or  dlfflculcy  of  chair  Job  wleh  chac  of  ochar 
Jobs    In  cha   uaa  organlzaclon  or   cooauniey.'' 


17 Tha    Bannace    Aaandaane    co  Tlcla  VII  found   ta  »703(h)   of  Tlcla  VII  provldas 

Thac  It  Is  noc  unlawful  for  an  taployar  to  dtf faranclaca  bae-waan  aaployaas  on 
cha  basis  of  sax  wleh  rtgard  ca  wagas  paid  so  Long  as  such  dlffarandaclon  Is 
auehorlrsd  by  eha  Equal  Pay  Act.  iaaad  upon  cha  laglsUdva  hlscory  of  Tlcla 
VII,  cha  Court  Intarprated  auchorlrad  as  subjacdog  Tlcla  VII  sax-basad  vaga 
clalM  eo  cha  following  four  iqual  Pay  Ace  afflraact/a  dafanaas:  sanlorley 
syscaa,  aarlt  sytcaa,  sysea«  basad  on  qualiey  or  quantity  of  production,  or 
any   othar    factor   othar   Chan  sax. 
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lOENTirflNG   .VNP    ?ROCtSS:NG   CH.\.=tG£S    2^/ 

Soch  Tlel«  VII  and  ch«  £qu*i  ?av  Ace  cover  s«x-ba««<t  wag« 
'iierlalruicloa  cLalas  ^rougtic  under  ch«  «qual  p«y  for  equal  work  icandarl. 
Junci^T  now  a«lc«s  tc  clear  :hac  Ttcl«  Vtl  ts  also  applicable  :a  lex-'saied  waije 
cULM  other  than  chosa  Involving  e<^ual  pay  for  «<;ual  worW.  The  lOS  shouli. 
c!f«rtfor«.  racognlsa  cha  slallarlcles  and  differences  becween  i^e  two  icacucas 
jnd  b«  able  co  advlsa  charging  parcles  of  chelr  rlghcs  In  chla  regard.  Claias 
brought  undar  cha  aqual  pay  for  a^oal  work  standard  lnvolv«  charges  by  wooen 
chat  chair  jobs  aca  substantially  aqual  vlcn  regard  co  ch«  factors  of  skill, 
effort,  raspooslblliey,  and  working  condlclona  In  ch«  saaa  establlahacnc,  but 
arc  (m14  *c  *  lqw«r  waga  than  Jobs  held  by  a«n.  For  exaiaple.  a  fasala 
ccUphona  operator  would  coapara  herself  with  a  sale  telephone  operator,  or 
other  aale  performing  substantially  equal  work  regardless  of  job  clcle,  V  In 
Che  sa«e  eacabllshaene.  The  traditional  Equal  Pay  Act  coapartsona  ind  ^ec^ods 
if  proof,  however,  aay  not  be  applicable  co  Ttcle  VII  charges  it  sex-based 
wage  dlscrlalnaclon  where  Che  equal  pay  for  aqual  ^ork  standard  Is  not 
involved.  In  a  charge  brought  under  Title  VII,  \  charging  parcv  lould. 
:i«refore.  atceapc  by  other  aeana  co  prove  chac  her  vaga  race  is  depressed 
stsply  because  she  Is  a  wooan  or  ts  la  a  traditionally  fcaale  Job.  She  aay 
not  even  allege  chac  jobs  ara  or  were  ever  held  by  sales  for  csaaarlson 
purposes;  chac  che  jobs  are  subscantlally  equal:  or  chat  che  ascabllsnnenc  Is 
Che  saoa.  ^/  The  faoala  calephone  operacor  referred  co  loove  ^ould 
concalvably  disregard  coaparlng  herself  co  aales  If  she  Is  In  a  feaale  anly 
job  catagory,  or  the  could  coapara  herself  co  a  aale  calephone  operator  wtio 
wcrka  m  another  astabllshaent  of  che  saoa  eaployer,  as  well  as  co  a  aale  who 
woriLS  la  an  entirely  different  job  classification  (I.e..  a  aale  elevator 
operator). 

le  Is  excrcaeiy  unlikely  chet  a  charging  party  could  'aake  out  a  case  of 
-wage  dlaerlaloatloa  slaply  by  coaparlag  herself  co  a  sale  In  che  saaa  job,  but 
eaployed  by  another  eaployer.  la  soae  cases,  however,  such  a  coaparlson  algnt 
be  probative  evldeoce  of  dlscrlaloatlon.  For  exaaple.  If  laployer  \  sees  che 
wages  of  his/her  egployees  by  a  coaparlson  co  eaployer  3's  wage  scale,  an 
•aployee  of  A  aay  sbow  chat: 

(a)  She  worka   la  an  all-feaale   Job  eacegory; 

(b)  At  Eaployer   B,  aea  perfora  che   Identical    Job; 

(e)     Tha  woaea  at  taployer  A  are  paid  less   for  doing  the  saaa  work  chac 

aaa  ae  Eaployer  S  perfora;  and 

(d)     All  ochar  aale  eaployeea  at  Eaployer  A  are  paid  the   saaa  aaount  aa 
all  ochar  aale  eaployeea  at   Eaployer   8. 

Tha  preceding  face  situation  would  be  relevant  co  a  showing  chat 
^loyer  A  had  depressed  che  woiaan's  wages  because  of   chelr    sex. 

The  EOS  should  accept  and  Invesclgaca  chase  charges  under  Tide  VII. 
'See    laveselgaclng    Charges    section    below.)       However,     If    che    charging    party 


1/  As  noted  above.  Title  VII  principles  apply  to  the  processing  and 
'.nvestlgatlng  of  wage  dlscrlalnatlon  charges  regardless  of  whether  they  are 
^*a*i  oa  naclooal  origin,  race,  sex,  color,  or  religion.  However,  under  che 
Bennett  Aoendaeoe,  Che  four  Equal  Pay  Act  affirmative  defenses  arc  only 
tvallabla  to   sez-based  wage  dlscrlalnatlon  claias. 

Xf  As  long  as  the  Jobs  are  substantially  equal.  Equal  Pay  Act  comparisons  can 
)•  :ude  regardless  of  whether  there  ara  soae  differences  In  job  content  or 
'Aether  c:ia   job   titles  are  dlffarenc. 

•/  Aa  eaployer  can  be  an  entity  such  as  a  city,  county,  or  scace  governaent 
tnd  coaparlsons  can  be  aade  between   Lcs  different  agencies   or   units. 
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coaparas  herself  za  «  sal*  •mployed  by  anocher  eapLoytr.  z*^*  Off  lea  oC  Policy 
laplanancaelon  should  5«  coacacced  srlor  ca  iecarsinlng  how  ch«  charge  should 
b«   proctsacd. 

In  :ha  fucura,  slnca  ic  Is  noc  always  easy  during  l.-tcake  co  iaceralna 
whachar  cha  equal  pay  for  equal  work  standard  can  ba  lac,  counseling  of 
poeenclal  charging  parcles  should  ba  exaanded  co  reflect  :he  scape  of  "unener . 
EaphASls  should  ba  placed  on  cha  coverage  of  Tlcle  Vtl  and  che  Equal  ?ay  Ace 
la  cha  particular  cas«  and.  If  approprlaca.  cha  advantages  of  filing  under 
both  seacueas,  Includlnc  eh*  procadural  and  subscanclv*  differences  bacwaaa 
ctia  two  seacucaa.  U^ilaaa  cha  char|lnt  party  ip«clflcally  elaett  to  pr acaad 
oaly  under  cha  EquaI_Pay  Ace,  sex-baaed^  waga  ittcr^lalnaelon  cLaiaa  showld  bji 
coocurrencljr^  jroceas^T  Ac  ^a  lacer  scaga_of__proce«stnfj^  beyond  cha  taielal 
Ineaka^ajlaceralnaeioa  should  J>  a  aada  vhecher  cha  elala  should  conelnua  cob* 
pr~ocaas*d  under  cha  Equil  ?ay  itac",'  Ttcia"  Vtr,  or  both."  U  cha  Equal  Pay  Ace 
processing  Lsdlscoaelauad  because  cha  equal  work  standard  cannot  ba  aat ,  cha 
charga  should  b«  referred  co  cna  CIC  uoic  or  cha  face  finding  unle,  as 
appropriate,    for   further   processing  under  Tlcle  VII. 

lyvtSTIGATIMG  CHAACgS 

To  aid  la  evaluaclng  sax-based  wage  cLalas,  eh*  following  Inforaaelon 
should  b«  secured  for  raspondeoe's  worVt  force  ar  an  appraprlaee  segmene  af  che 
work  fore*,  la  docuaancary  fora,  where  available,  *nd  analyted  using 
lavaselgaelv*  principle*  developed  la  equal  pay  cases  COPt  should  ba  concacted 
prior  eo  laveselgaclon  for  asslseanca  la  defining  cha  scop*  of  ch«  "Requasc 
For   laformacloa*): 

1)  A  breakdown   of    cha   eaplayer'i   verk   fore*  by   s*x    la   ears*   of    Job 
elasslf leacloos.  asslgrsanes,  aod  duel**; 

2)  Urlceeo      dacallad      Job      doserlpcloo*      and,      wh*r*     approprlaee. 
loforaacloa  gathered   froa  aa  oa-slc*   lasp*ccloa  and   Lneervlevw   la 

which  accual   Job  ducles  ar*  described; 

3)  Uag*      schedulas      broken      down      la      teraa      ot      sex     showing      Job 
clasalflcaclooa,   asslgnmanes.   aod  ducles; 

4)  Any    decuaaacs     which     show     eh*    hiseory    of     th*     eaployer's    wag* 
•chadul**   such  a*  collocciv*  bargaining  agreeaencs  which  w*r* 

pr*Tiou«Ly  la  eCfece; 

5)  All  e«ploy«r   JuaeiClcacioa  of,   oc  d*f*as**  co,  eh*  s*x-bas*d  wag* 
dlspartcy: 

6)  tf    *    Job    eraluaelon    syseea    Is    eh*    baais    for    eh*    sex-based    wage 

dlsparicy,    eh*  SOS  should  obeain  copUs  of  eh*  evaluaeton  and, 
if  awailabla,  aa  analymis  of    les  purpos*  and  op*raclon; 

7)  If  aark*e  wag*  rac*   Is  ch*  basis   for  ch*   s*x-based  wage  dlsparlcy, 
d*c*raio«  ch*  underlying   faceors  relied  upon  by  che  eaplayer  and 

eh*  «*ehoda  ch*  eaployer  u»*d  to  doteratn*  th*  aarkae  wage   race; 

8)  If    uaioa    collecclv*    bargaining    agre«ss*nes    ar*    ch*   basis    for    ch* 
s*x-bas*d  wag*  disparity,   eh*  EOS  should  obtain  copies  of   chos* 

agre«ti*aes;   and 

9)  Aay    avldenc*    which    show*    ehae    ch*    e«ploy*r    or    cha    employer    and 
union  hav*   escabltshed  and  aalncalned  sex-segregaced   Job 

cacagorias* 

><OM-C:OP  ISSUtS 

Th*  CuBeh*r   Court    r*ferTed    In    les    dect.loa   co    three    Issues    which    ar* 
currently    aoa-CDP.        Th*    first    Issu*    tnvolv*.    th*    requlreoents    for    a    prlo* 
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fact*   ca»«   ot    t«x-b*»«d  wag«   dUcrlatnac  Ion    in  zl^lat   ^rou^'ic    unc^r   7i:l«   vil.  j(| 

rh«  second  mu«  C3nc«fns  rh«  appllcacton  of  :n«  faor  i^j*;  ?»y  \cc 
«fftra«ctv«  4af«a9«s,  vlch  ?«rttcuL»r  «aphasl.*  on  :n«  «::ecc  it  z'^%  ioucz^ 
d«f«nfl«  (**ny  och«r  factor  oeh«r  :h*n  $*x"),  co  *«x-b43«d  ^aga  ilicrvai-uac -.on 
cialas  broughc  vtadar  Tlcit  VXI.  For  axaaplt.  one*  a  pr'.as  facl*  casa  "^as  'aaan 
aaeabliatiad,  do««  railane*  by  eh«  raapondanc  on  :h«  op«n  aaricae  waga  raca 
eoiucicuc*  a  factor  ochar  thaa  tax,  so  aa  co  raadar  cha  raspondant's  action 
aoadlacrtaiaaeory?  Tha  third  noa-OP  Isaua  coacarna  cialaa  of  sax— lasad  wagt 
discrlainactoa  brougne  uadar  Tlcla  VXI  that  nay  ba  baaad  aa  t^a  coacapt 
soaatlaaa  rafarrad  co  aa  *eo«parabla  worttt."  Tha  foilowtog  axaaplaa  ara 
rapraaaacaclva,  though  ooc  ajdaauaelya,  of  tha  typaa  ot  practlcaa  Lovolvlng 
sax-baaad  vsga  cLalaa  uadar  Tltla  VTI.  Ineludlr^  thoaa  which  coaa  uadar  tha 
coacapt   soaatLaaa  rajarrad  co  aa   "coaparabla  worth.* 

Sxaaola  1  -  R  sa^ragatad  Its  labor  joba  by  sax  taeo  tvo 
catagorlaa,  aasaobi^r  Lina  (!aoala)  and  craft  (aala).  Tha 
Joba  wara  than  'point  ratad'  basad  on  a  Job  avaioatlon 
syataa.  Although,      tha     Joba     prlaarUy     nald     by      faaalaa 

racalvad  tha  saaa  'polac  ratlag'  aa  tha  joba  occuplad  by 
aalaa,  &  nonathaiaaa  sac  tha  waga  rataa  lowar  on  tha  Joba 
prtaarlly  hald  by  feaalaa.  C?,  a  faaaia  :a  a  prtaarliy 
faaala  job  catagory,  fllad  a  charga  uadar  Tltla  VII  ailagl3« 
that  sha  aad  ochar  faaaiaa  at  it's  facility  wara  Lncanclonally 
dlscrlaioacad  agalase  bacauaa  of  thalr  sax. 

gxaapia  2  -  K  oaaa  a  job  a^raluacloa  syataa  Chat  looiu  at 
savaral  coapaoaabla  factors  to  aid  la  dataralng  tha  worth  of 
Joba..  Tha  factors  of  axparlaoca  aad  axcaac  of  trada 
Waoi«ladga  ara  ratad  axcapelooaily  high,  whlla  aducatlon  la 
racad  axcapelooaily  low.  CF,  a  faaaXa  with  subataaelal 
aducaelon  and  ralaclvaly  llctia  axparlanca  or  trada 
knowladga,  fllaa  a  Tltla  VII  charga  of  s«x-baaad  waga 
dlacrlaiaaeloa*  Sha  allagaa  that  tha  raaule  of  tha  walghe 
allocatad  to  tha  fxetora  la  that  woaan  -wha  ara  ralaclvaly  naw 
to  tha  onca  sax-aagragatad  Industry  ara  paid  lass  thaa  aaa. 
Sha  allagaa,  baaa4  oa  job  duclas,  that  aducatloa  should  ba 
racad  ac   Laaac-  aa  haavUy  as  axparlanca  or  trada  Woowladga. 
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Ms.  Reder.  In  conclusion,  there  really  are  no  more  excuses  that 
can  be  made.  The  law  is  in  place;  the  cases  are  available  for  inves- 
tigation and  litigation.  Also,  all  that  remains  to  do  is  that  EEOC 
act.  That  is  what  we  are  calling  upon  them  to  do. 

Mr.  Frank.  Thank  you  very  much. 

Without  objection,  we  will  insert  into  the  record  at  this  point 
your  written  statement  and  the  accompanying  interpretative 
memorandum. 

[Ms.  Reder's  prepared  statement  follows:] 
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before 
THE  HOUSE  SUBCOMMITTEE  ON  MANPOWER  AND  TRAINING 

February  29,  1984 
at 
EEOC  Oversight  Hearings 


Submitted  by: 


NANCY  REDER 

Chair,  National  Committee 
on  Pay  Equity 


CLAUDIA  WITHERS 

Staff  Attorney  and  Director, 

Employment  Rights  Project 

for  Women  of  Color, 

Women's  Legal  Defense  Fund 
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Thank  you,  Congressman  Frank  and  r'.ombers  of  the  Subcommittee. 
My  nana  is  Nancy  Reder,  and  I  am  Cl'.air  of  the  National  Committee 
on  Pay  Equity  (NCPE) .   With  me  is  Claudia  Withers,  Staff  Attorney  of 
the  Women's  Legal  Defense  Fund,  which  serves  on  the  Board  of  the 
NCPE  and  chairs  its  subcommittee  on  the  EEOC. 

The  ^4ational  Committee  on  Pay  Equity  is  a  coalition  of  over 
150  organizations  and  individuals  formed  to  advocate  for  pay  equity 

,  for  working  women.   Our  membership  includes  international  unions, 

II 

'  major  women's  and  civil  rights  organizations,  legal  and  professional 

associations,  state  and  local  governments,  and  individual  working 

men  and  women . 

The  NCPE  has  particular  interest  in  the  subject  of  this 

hearing  because  one  of  the  many  activities  in  which  it  has  been 

involved  has  been  the  monitoring  of  EEOC  enforcement  in  the  area  of 

wage  discrimination.   We  have  met  with  EEOC  officials  in  order  to 

find  out  what  was  being  done  in  this  area.   When,  in  the  fall  of 

„  1983,  information  we  asked  for  was  not  forthcoming,  we  filed  a 

I  Freedom  of  Information  Act  request.   We  have  critiqued  the  agency's 

policy  documents  and  submitted  testimony  at  relevant  Congressional 

.  hearings.   We  have  developed  a  series  of  recommendations  for  the 

H 

EEOC  to  use  in  its  enforcement  activities  relative  to  wage  discrimi- 
nation.  Many  of  our  members  have  filed  charges  of  wage  discrimina- 
tion with  the  EEOC  and  have  pending  wage  discrimination  law  suits. 
We,  therefore,  welcome  this  opportunity  to  share  our  experience 
concerning  the  status  of  the  efforts  of  the  federal  enforcement 
agencies,  especially  of  the  Equal  Employment  Opportunity  Commission, 
to  enforce  the  laws  that  prohibit  wage  discrimination  on  the  basis 
of  sex,  race,  color,  religion,  or  national  origin. 
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THE  PROBLEM  OF  WAGE  DISCRIMINATION 

The  wage  gap  between  women  and  men  is  one  of  the  oldest  and 
most  persistent  symptoms  of  sexual  inequality  in  this  country. 
Women  perform  many  of  the  most  important  jobs  in  our  economy.   They 
teach  our  children;  they  are  the  primary  providers  of  health  care 
in  hospitals  and  nursing  homes;  they  are  the  mainstay  of  the  financial 
and  business  office  world.   Yet,  on  the  average,  women  who  work  full 
time  year  round  are  paid  approximately  §.51  for  every  dollar  paid 
to  men.    The  wage  gap  becomes  even  wider  for  women  of  color,  who 
bear  the  double  burden  of  discrimination  based  on  sex  and  race  or 
national  origin.   Black  women  earn  $.56  for  every  dollar  earned  by 
men,  while  Hispanic  women  earn  §.52  for  every  dollar  earned  by  men. 2 

A  majority,  fifty-two  percent,  of  all  employed  women  work 
in  two  of  the  twelve  major  occupations:  clerical  workers  and  service 
workers  (other  than  private  household  workers).   In  1982,  more  than 
half  of  all  employed  women  worked  in  occupations  that  are  75%  female, 
and  22%  of  employed  women  worked  in  occupations  that  are  more  than 
95%  female.    For  black  women,  occupational  segregation  is  even  more 
extreme:  the  concentration  of  black  women  in  clerical  and  service 
worker  occupations  is  54%;   black  women  are  more  likely  to  be  found 
in  service  (29.8%)  or  blue  collar  jobs  (17.2%)  than  are  white  women 
(19.6%  and  12.8%);  black  women  are  less  likely  to  hold  white  collar 
jobs  (clerical,  sales,  professional,  managerial)  than  are  white 
women. 


U.  S.  Bureau  of  the  Census,  Current  Population  Reports. 
2 

Id.  Breakdowns  for  Asian/Pacific  and  Native  American  women  are  not 

available,  and  have  not  been  included  for  that  reason. 


243 


Occupational  seqreqacion  carries  with  it    tl'.o  penalty  ot"  lower 
wagoa.   Compare  the  followin>j  prodominantly  male  and  female  jobs: 

COMPARISONS  OF  WORTH  i  SALARY  OF  SELECTED  JOBS 


JOB  TITLE 

MONTHLY  SALARY 

t.'UMBER  OF 

4 

POINTS 

MINNESOTA 

Registered  Nurse 

(F) 

$  1,723 

275 

Vocational  Ed. 

Teacher 

(P) 

2,260 

275 

Health  Program  Re 

P- 

S  1,590 

238 

Steam  Boiler 

(F) 

1,611 

156 

Attendant 

(M) 

Data  Processing  Coord. 

(F) 

1,423 

199 

General  Repair  Work (M) 

1,564 

134 

SAN  JOSE,  CALIFORNIA 

Librarian  I 

(F) 

750 

288 

Street  Sweeper 

758 

124 

Operator 

(M) 

Senior  Legal  Secre- 

665 

226 

tary 

(F) 

Senior  Carpenter 

(M) 

1,040 

226 

Senior  Accounting 
Clerk 

[ 
(F) 

638 

210 

Senior  Painter 

(M) 

1,040 

210 

WASHINGTON 

Registered  Nurse 

(F) 

1,368 

348 

Highway  Engineer 

III 
(M) 

1,980 

105 

Laundry  Worker 
Truck  Driver 

(F) 
(M) 

884 
1,493 

105 
97 

Secretary 
Maintenance 

(F) 
(M) 

1,122 
1,707 

197 
197 

Carpenter 

"^  Hay  Associates,  State  of  Minnesota  Report,  March  1982; 

Hay  Associates,  City  o£  San  Jose:   Study  of  Non-Management  Classes, 

November  14,  1980; 

State  of  Washington  Study,  Public  Personnel  Management  Jourriai, 

,  Winter  1981/82. 

*  The  number  of  points  refers  to  the  jobs'  rating  in  ]ob  evaluation 
studies  described  in  the  publications  cited  in  n.3,  supra.   Job 
evaluations  generally  measure  the  skill,  effort,  responsibility 
and  working  conditions  in  a  lob. 
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A  logal  mechanism  for  directly  challenging  this  appalling  situation 
doe9  exist.   In  June  1981,  the  Supreme  Court  issued  its  decision 
j,H  q^nthag  V.  County  o£  Waahington.   Gunthar  hoid«  that  wage  dia- 
0ri<I|in*t4.on  against  women  who  hold  jobs  which  may  not  be  aubstantially 
•quAl  tp  tho««  held  by  men  may  be  barred  by  Title  VII  of  the  Civil 
Rights  A9t  of  1964.   The  Supreme  Court  did  not,  however,  indicate 
how  such  cases  were  to  be  developed  and  proved.   The  issue  is  thus 
ripe  for  the  development  of  case  law,  much  as  the  doctrine  of  dis- 
parate impact  was  developed  when  the  Supreme  Court  held  in  Griggs 
v«  puke  gQwer  in  1971   that  Title  VII  could  be  violated  by  the  use 
of  #  f»ci*lly  neutral  employment  test  which  nonetheless  served  to 
•jccLud*  );lackfl  from  jobs.   But  neither  the  EEOC  nor  the  Department 
of  Justice  has  taken  the  opportunity.   Instead,  their  efforts  have 
been  mar^^d  by  reluctance  at  best,  and  outright  hostility  to  the 
notion  at  worst. 
fpE  DEPi^t^];M£:NT  OF  JUSTICE 

B«caus«  of  a  recent  statement  made  by  William  Bradford  Reynolds, 
tiie  Asslftant  Attorney  General  for  Civil  Rights,  on  this  topic,  we 
•re  compelled  to  address  the  role  of  the  Department  of  Justice 
before  turning  to  the  EEOC.   The  Department  of  Justice  has  failed 
OOinpletely  to  take  any  steps  to  enforce  the  law  against  wage  dis- 
orij^lnation.   To  the  contrary,  it  has  acted  in  a  completely  irres- 
ponfible  W»y  in  the  one  case  in  which  it  has  had  any  opportunity  to 
act  *t  all.   Without  completely  reviewirtf  the  record  in  the  cele- 
bralMd  QfS*  of  iysCME  V.  state  of  Washington,  Justice  Department 
lawyers  h4ve  already  decided  to  enter  the  case  on  the  side  of  the 
•»ployer,  to  urge  that  the  finding  that  women  workers  had  been 
discriminated  against  in  wages  be  overturned. 
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In  a  Now  ypL-k  Times  article   of  January  22,  1984,  Mr.  Reynolds 
was  quoted  as  saying  that  he  was  still  reviewing  the  case  but  b.ad 
concluded  that  the  Justice  Department  should  support  the  State  of 
Washington  in  an  appeal  challenging  Judge  Tanner's  order.   Reynolds 
actually  stated  that:   "I  have  absolutely  no  doubt  that  his 
[Judge  Tanner's]  decision  is  wrong."   In  a  later  meeting  with 
NCPE  and  other  pay  equity  advocates,  Mr.  Reynolds  again  acknowledged 
that  he  had  not  completed  his  review  of  the  case.   He  refused,  how- 
ever, to  disavow  the  statement  made  to  the  New  York  Times. 

Mr.  Reynold's  actions  display  a  blatant  disregard  for  his 
obligation  as  the  nation's  chief  civil  rights  enforcer   to  enforce 
the  law.   The  Supreme  Court  has  already  stated  in  Gunther  that 
Title  VII  can  be  violated  where  female  jobs  are  not  equal  to  male 
jobs.   Judge  Tanner  in  AFSCME  was  simply  following  Gunther,  as 
Chair  Thomas  of  the  EEOC  has  already  acknowledged.   The  Department 
of  Justice  is  again  talking  about  the  law  as  it  wishes  it  to  be 
rather  than  as  it  is. 
EEOC  ACTION 

The  EEOC  has  always  recognized  that  wage  discrimination  is  a 
Title  VII  violation.   Over  the  past  years,  the  Commission  has 
found  liability  for  wage  discrimination  on  the  basis  of  sex  or 
race  in  a  number  of  cases.   It  participated  as  amicus  in  Gunther  and 
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IHE  V.  Westinqhouse,  taking  the  position  that  Title  VII  applies 
to  sex  based  wage  discrimination,  and  that  nothing  in  its  language 
or  legislative  history  would  lead  to  the  conclusion  that  is  pro- 
tections should  be  limited  only  to  situations  which  constitute  a 
violation  of  the  Equal  Pay  Act. 

Even  before  Gunther,  the  EEOC  commissioned  a  study  by  the 
National  Academy  of  Sciences  to  determine  both  the  manner  in  which 
conventional  wage  setting  practices  operate  to  diaccimlnate  agalnat 
women  and  the  feasibility  of  creating  bias  free  wage  setting 
mechanisms.   The  results  of  that  study,  published  in  the  fall  of 
1981,  shortly  after  the  Gunther  decision,  document  the  extent  of 
wage  discrimination  and  provide  guidance  for  evaluating  sex  bias 
in  job  evaluation  systems.   They  could  provide  a  sound  basis  upon 
which  the  Commission  could  rely  in  investigating  some  charges  of 
wage  discrimination.  To  date,  however,  the  Commission  has  largely 
ignored  the  findings  of  the  study. 


Sin  rUE  V.  Westinqhouse,  F.  2d._  23  EPD  Para.  131,  106A  (3rd.  Cir. 
1980),  cert  denied,  101  S.  Ct.  563,  26  EPD  9131,  890  (1981),  the 
court  found  that,  even  though  the  job  classifications  were  not  sub- 
stantially equal,  females  in  a  predominantly  female  classification 
could  still  compare  their  wages  to  wages  paid  to  males  in  a  pre- 
dominantly male  classification.   The  employer  had  used  a  job 
evaluation  system  to  determine  the  relative  worth  of  jobs  at  its 
facilities.   Even  though  male  and  female  job  classifications 
received  the  same  point- rating,  wage  rates  for  predominantly 
female  job  classifications  were  deliberately  set  lower  than  wage 
rates  for  predominantly  male  job  classifications. 
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Similarly,  the  Commission  held  a  series  ot  hearings  on 
wage  discrimination  and  job  segregation  in  the  spring  of  1930. 
These  hearings  provide  a  wealth  of  information  for  the  Commssion 
to  utilize  in  processing  individual  charges  and  developing  systemic 
targets  for  investigation  and  litigation.   Again,  however,  the 
Commission  has  merely  published  the  transcripts  of  these 
hearings;  it  has  taken  no  action  to  date  in  the  form  of  issuing 
findings  from  the  hearings  or  implementing  any  new  initiatives 
based  on  the  hearings  or  the  N'AS  study. 

Indeed,  the  only  positive  enforcement  action  which  the 
Commission  has  taken  in  the  wake  of  Gunther  was  the  issuance,  on 
September  15,  1981,  of  a  90-day  notice  to  "provide  interim 
guidance  in  processing  Title  VII  and  Equal  Pay  Act  claims  of 
sex-based  wage  discrimination."  That  notice  has  been  renewed 
regularly  since  its  original  promulgation,  and  thus  represents 
the  policy  to  which  the  EEOC  has  committed  itself  with  respect 
to  processing  wage  discrimination  claims. 

Indeed,  even  the  direction  provided  on  the  90-day  notice 
is  not  being  carried  out.   According  to  the  notice,  charges  are 
to  be  investigated  throughly.   Investigators  are  particularly 


^  See  Appendix  A  for  text  of  notice. 
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instructed  to  seek  out  evidence  concerning: 

1)  A  breakdown  of  the  employer's  work  force  by  sex  in  terms 
of  job  classifications,  assignments,  and  duties; 

2)  Written  detailed  job  descriptions  and,  where  appropriate, 
information  gathered  from  an  onoite  inspection  and  inter- 
views in  which  actual  job  duties  are  described; 

3)  Wage  schedules  broken  down  in  terms  of  sex  showing  job 
classifications,  assignments,  and  duties; 

4)  Any  documents  which  show  the  history  of  the  employer's 
wage  schedules  such  as  collective  bargaining  agreements 
which  were  previously  in  effect; 

5)  All  employer  justification  of,  or  defenses  to,  the  sex 
based  wage  disparity; 

6)  If  a  job  evaluation  system  is  the  basis  for  the  sex 
based  wage  disparity, .. .copies  of  the  evaluation  and, 
if  available,  an  analysis  of  its  purpose  and  operation; 

7)  If  market  wage  rate  is  the  basis  for  the  sex  based  wage 
disparity,. . .the  underlying  factors  relied  upon  by 

the  employer  and  the  methods  the  employer  used  to  deter- 
mine the  market  wage  rate; 

8)  If  union  collective  bargaining  agreements  are  the  basis 
for  the  sex  based  wage  disparity ,.. .copies  of  those 
agreements ;  and 

9)  Any  evidence  which  shows  that  the  employer  or  the  employer 
and  the  union  have  established  and  maintained  sex  segregated 
job  categories. 
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Most  charges  and  accompany  inq  Cil..3s  ais  to  be  sent  to 
Headquarters  before  a  cause  tinding  is  made.   Yet,  we  'rcnow  thac 
this  is  not  happening  in  the  field.   In  the  field,  charges  are 
being  dismissed  for  no  cause,  or  are  simply  not  being  investi- 
gated.  For  example,  one  potential  charging  party  attempted  to 
file  a  wage  discrimination  charge  in  the  Chicago  district  office, 
only  to  be  told  that  the  office  had  no  policy  for  handling  that 
kind  of  case.   We  provided  a  copy  of  the  90-day  notice  to  the 
individual  so  that  she  could  show  it  to  the  investigator  in 
Chicago. 

If  charges  are  forwarded  to  Headquarters,  it  appears  that  no 
action  is  taken;  they  remain  in  limbo.   An  August  1982  internal 
EEOC  memorandum  listed  2  34  such  charges.   The  latest  internal  memo- 
randum lists  26  9  such  charges  which  are  languishing  in  Headquarters. 

The  EEOC  apparently  defends  its  lack  of  serious  attention 
to  investigating  wage  discrimination  on  the  ground  that  it  has  not 
developed  "policy"  on  the  subject.   Indeed,  we  have  seen  copies  of 
draft  memoranda  circulating  withing  the  agency  which  make  this 
argument,  and  which  attempt  to  create  such  policy. 

These  memoranda  persist  in  defining  comparable  worth  as  some 
strange  theory  under  which  fall  most  claims  that  do  not  involve  equal 
pay  for  equal  work.   Such  an  analysis  ignores  the  Supreme  Court's 
holding  in  Gunther.   Most  wage  discrimination  claims  easily  fit 
within  the  confines  of  Title  VII 's  framework.   Many  can  be  proved 
under  a  disparate  treatment  analysis,  in  which  it  may  perhaps  be 
shown  that  an  employer  intentionally  set  wage  rates  lower  for  female 
employees.   Such  evidence  of  intent  may  be  shown  by  direct  evidence. 
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for  (iXwimple,  that  an  employer  said  chat  a  wonan'.s  job  classi- 
fication is  paid  loss  than  a  man's  because  women  "don't  support 
families,"  or  that  an  employer  using  a  job  evaluation  system 
knowingly  paid  females  less  even  in  jobs  rated  the  same  as,  or 
more  than,  male  jobs;  or  it  may  be  inferred  from  other  circumstances 
of  differences  in  treatment  of  male  and  female  employees  such  as 
occupational  segregation  by  sex.   The  Commission  does  not,  therefore, 
need  new  policy  to  move  forward  on  these  kinds  of  cases.   We  submit 
that,  although  wage  discrimination  is  a  non-CDP  issue,  the  Commission 
decisiore  finding  liability  which  already  exist  and  the  90-day 
notice  serve  as  excellent  starting  points  for  investigation  and 
litigation. 

The  ostensible  lack  of  EEOC  policy  is  merely  an  excuse  for  not 
processing  wage  discrimination  charges.  The  EEOC  has  a  policy:  the 
1981  90-day  notice.   It  should  use  it. 

Moreover,  not  only  has  the  Commission  failed  to  act,  but  it 
has  allowed  the  Department  of  Justice  effectively  to  make  policy 
in  the  area,  by   its  statements  regarding  AFCSME  v.  State  of 
Washington.   This  is  outrageous.   We  call  on  the  EEOC  to  insist 
that  the  Department  of  Justice  follow  its  policy,  and  file  an  amicus 
brief  or  intervene  on  behalf  of  the  plaintiffs  in  the  case. 

Given  theao  problems  preventing  investigation  of  wage  dis- 
crimination cases,  it  is  not  surprising  that  the  Commission  has 
filed  very  few,  if  any,  lawsuits  involving  wage  discrimination. 
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(That  LS,  wage  discrimination  clai.-ns  that  do  not  involve  doual 
pay  for  equal  work) .   According  to  the  information  that  the  MCPE 
received  in  settlement  of  its  FOIA  request,  J7  cases  categorized  as 
involving  Title  VII  wage  discrimination  in  some  form  were  pending 
in  litigation  as  of  August,  1982,  or  were  filed  after  August, 

1982.   Of  these,  the  Commission  was  able  to  find  and  provide  copies 

3 
of  10  complaints.  We  have  been  able  to  identify  only  three  of 

these  cases  that  appear  to  involve  more  than  simply  equal  pay  for 

equal  work. 

Of  those  three,  none  were  filed  by  the  present  Administration. 
Two  were  filed  in  1976  or  before,  and  are  primarily  challenges  to 
sex-segregated  job  classifications  dating  from  before  enactment 
of  Title  VII.   The  third,  filed  in  1980,  involved  a  company  that 
paid  increased  wages  for  people  with  military  service  or  college 
credits  —  which  has  a  disparate  impact  on  women  and  minorities. 
It  was  recently  settled. 

It  is  difficult  to  evaluate  the  basis  of  the  complaints  be- 
cause in  conformance  with  notice  pleading,  their  allegations  are 
very  general.  Moreover,  a  complaint  brought  under  Title  Vll 
alleging  wage  discrimination  is  quite  likely  to  involve  only  equal 
jobs.  Nor  do  the  EEOC  designations  provided  —  "W"  for  wage  and 
"VII"  for  Title  VII  —  shed  any  light.  The  only  way  to  find  out 
what  a  case  is  really  about  is  to  make  in-depth  inquiries  of  the 
attorneys  involved. 


^The  list  also  includes  a  few  cases  that  have  recently  been  authorized 
for  litigation  but  have  not  yet  been  filed  in  court. 

^The  complete  list  that  the  EEOC  provided  included  58  cases,  21  of 
which  included  only  Equal  Pay  Act  allegations.   The  Commission  pro- 
vided a  total  of  23  complaints,  but  our  review  revealed  that  most 
(13)  of  them  involved  classic  Equal  Pay  Act  cases. 
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What  we  can  glean  Erom  our  review  of  the  intormation  is  that 
the  EEOC's  litigation  of  wage  discrimination  cases  since  Gunther 
is  virtually  non-existent.   There  is  no  organized,  concerted  effort 
to  identify  and  bring  wage  discrimination  cases;  there  is  no 
litigation  strategy;  there  is  not  even  a  central  coordinator  who  can 
identify  the  existing  cases. 

Based  on  the  above,  the  Committee  believes  that  EEOC's  enforce- 
ment efforts  in  the  area  of  wage  discrimination  can  best  be 
described  as  inconsistent,  ineffective,  and  totally  lacking  in  any 
initiative.   Chair  Thomas  testified  in  the  fall  of  1982  that  he 
would  "look  at  the  issue."   We  were  reassured  of  this  fact  in  our 
meeting  with  him  in  May  of  1983.   Commissioner  Webb  indicated  to  us 
that  wage  discrimination  cases  would  be  given  priority  early  this 
year.   Yet,  nothing  of  note  has  been  accomplished.  ' 


9 

The  Commission  recently  approved  a  change  in  the  focus  of  the 
administrative  charge  processing  system.   As  we  understand  it,  the 
emphasis  is  to  shift  from  rapid  charge  processing  to  a  more 
extended  investigation  of  charges  filed.   Such  an  approach,  if 
properly  handled,  might  help  the  Commission  find  out  about  its 
wage  discrimination  charges. 
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The  National  Committee  on  Pjy  Equity  has  devised  a  number  of 
recommendations  to  the  Corimission  which,  if  eollowed,  would  ensure 
that  wage  discrimination  cases  would  be  accorded  the  importance  they 
deserve.   These  recommendations  have  been  adopted  by  our  membership, 
and  are  being  used  by  them  in  their  conversations  and  meetings  with 
local  EEOC  officials.   These  recommendations  are  summarized  as 
follows: 

1)  The  Commission  should  vigorously  enforce  its  own  policy, 
known  as  the  "90  day  notice,"  adopted  on  September  15, 
1981  (after  the  Supreme  Court  decision  in  Gunther)  to 
provide  interim  guidance  to  field  officers  on  identifying 
and  processing  sex  based  wage  discrimination  charges  under 
Title  VII  and  the  Equal  Pay  Act.   The  policy  should  be 
reviewed  and  clarified  periodically  in  order  that  wage 
discrimination  charges  be  investigated  fully, 

2)  The  Commission  should  give  specialized  review  and 
processing  to  wage  discrimination  charges.   This  includes 
but  is  not  limited  to: 

a.  Proper  training  of  field  personnel  in  regional  EEOC 
offices  in  the  identification  of  wage  discrimination 
charges; 

b.  Establishing  tight  time  frames  for  review  and  pro- 
cessing of  these  charges;  and 

c.  Monitoring  by  the  appropriate  staff  at  EEOC 
headquarters  in  Washington,  D.C.  to  ensure  that  time 
frames  are  being  met. 

3)  The  Commission  should  establish  a  mechanism  to  ensure  that 
wage  discrimination  charges  received  by  field  offices  are 
referred  to  EEOC  headquarters,  as  dictated  by  the  notice, 
so  that  proper  monitoring  can  take  place.   Field  offices 
should  be  assessed  on  the  basis  of  numbers  of  wage 
discriminatio.n  charges  which  are  processed. 

4)  The  Commission  should  provide,  on  a  quarterly  basis, 
information  to  the  National  Committee  on  Pay  Equity 
regarding  wage  discrimination  charges  and  cases.   This 
should  include  number  of  charges,  field  regions  in  which 
they  fij.ed  and  names  of  cases  that  the  EEOC  has  decided 
to  pursue.   In  addition,  the  EEOC  should  provide  the 
National  Committee  with  information  on  Equal  Pay  Act 
charges  and  cases. 
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5)  The  Commission  should  establish  an  EEOC  Headquarters  I'ask 
Force  whose  functions  include : 

a.  Targetting  of  wage  discrimination  cases  as  part  of  the 
early  litigation  program  and  as  part  of  the  systemic 
program  so  that  all  appropriate  litigation  avenues 
are  pursued  in  a  timely  way; 

b.  Coordination  with  the  EEOC's  National  Litigation  Plan 
so  that  wage  discrimination  will  become  a  litigation 
priority  for  the  Commission;  and 

c.  Designation  of  an  individual  or  individuals  in  EEOC 
Headquarters  who  would  be  responsible  for  review  of 
all  wage  discrimination  cases.  ^'^ 

Adoption  of  these  recommendations  would  provide  the  impetus  for 
the  development  of  a  cohesive  approach  to  wage  discrimination  charges. 
It  would  put  the  EEOC  where  it  should  be  on  this  issue:  at  the 
forefront.   But  the  EEOC  has  failed  to  adopt  them. 

There  are  no  more  excuses  to  be  made:  the  law  is  in  place  and 
the  cases  are  available  for  investigation  and  litigation.   All  that 
remains  is  that  the  EEOC  act. 


See  Appendix  B  for  an  expanded  version  of  these  Recommendations. 
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AFPE.\DI.\  B 

NOTICE  ADOPTED  BY  THE  EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION  TO  PROVIDE  INTERLM  GUIDANCE  TO  FIELD  OFFICES 

ON  LDENTIF^'LNG  A>D  PROCESSLNG  SEX  BASED  WAGE 
DISCRLMINATION  CH.ARGES  UNDER  TITLE  MI  AM)  THE  EQUAL  PAY 

ACT 

(ADOPTED  FOR  90  DAYS  ON  SEPTEMBER  15,  1981) 


KOUAL  KMR.OYMCNT  O^^OWTUNlTV  COMMISSION 
WASHINGTON.  O.C     aSM 


^JWS  2  5  ISSI 


10:  J.   CIat  Soaeli,   Jr. ,  Accla«  C7i«i.rsAa 

3«al*l  S.   L«ach,   71c«  ChAlr 

TSUI:  laala  L.   JaaJOaa  i'^/t-'-" 

L7«  3irt 


AcclAC  Cxacucl7«  Slraccoc 

nOHi  fradarlck  0.   Ooraay.  Slraccor 

0££lca  a£  ?oLlCT  Coplaaaacac 


c  fCD**-**^ 


StOJZCt:     SloatT-Oay  Hodea  oa 

CaunCT  3<  'Jaatiiagcog  v.   Guachar 


Ttm  accac)t«4  Soelea  w«a  Jolaclr  drafcad  by  cha  Otflca  o£  PoLlcr 
laplaaancadon  aad  eha  Offlsa  ot  flald  Sarrleas.      le   U  Ijicaii4a4  co 
proTld*  iacacia  {uidanca  co   fiald  offlcaa  on  !.d«ncli7ln(  and  pcocaasins 
lax  b«««d  w«(a  AUcrlBlnaeloa  ciiacgaa  jadar  tlda  7IX   tad  cba  Squal  Pay 
A«C  la  Lltbc  of   cha  holdlag  la  zh»  racaac  Supraaa  Couc;  caaa  oi  CauncT 
at  Vaahlagcaq  v.   Guachar.     tba  su^jace  aaccar  ot   zhXs  Kodca  vlll  ba 
fully  czaAcad  ia  «a  u^coalac  co«pllAaca  •Mniial  lacdoa. 

TUa  actachart  !ledca  vaa  drculaead  co  Haadquartara  aCficaa  tot  ca^aw 
aad  ctMMaae  tad  praaaaead  co  iCO.     TMa  docuaaae  raflaccj  chair  co^Macj 
aa4  succaadoaa. 


NOTICE 


lAmimmmtmmtf  Cmtcwilt^  «  .^bw«y  0«rt 


•M^iMsan 


0«Tt 


l»           STJBJZCT.    laeafTraeaclva  Maaoraodua:      Couacy  of  'Jaahlagcoa  ▼.   Guaehar, 
U.S.   ,    *».    M-429   (O.S.    Sup.   Cc.   Juaa  3,    1931). 

2*  PTJEfOSC.   This   aoclca   Is   lacaodad  co   proylda   lacarla  guldaoca   la 

procaxalof  Tlcla  7TI  aad  Equal  ?ar  Ace  cLaias  of  sax-baaad  wags 
dlscrlalaaeloa  la  Llghc  of  cha  racaac  Supraaa  Courc  daclsloa  la  Cauac^ 
of  WaatUagcog  ▼.   Guachar. 

3«  0Uc:i:UTOU.   Offlca  of   Policy   Laplcaancacloa  and  Offlca  of   Flald 

Sarrleaa. 


I 
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*.  syrtcTivE  :aie. 

3.  INSTSIUCTIONS. 

la  Councy  of  Vaahlrncag  v.  3a3t^«r ,  fea*!*  Jail  a*:r3a«  csactndwl  rh«c 
chair  TLCi*  VII  rlgftci  nad  ^««a  vtola:*il  b«c4us«  at  L.-.ctncioaal  sax  llscr'.ai- 
OAClan  la  c!\«c  eh«  couacy  sac  ctialr  vaga  scala,  buc  aoc  :ha  oala  guArds'  .^iga 
scala.  ac  a  lowar  laval  ehaa  let  ova  survajr  of  oucslda  aarkacs  a:td  cia  worth 
at  cha  Joba  warraoead.  Ac  zh»  dlicrlee  eourc  laval,  cha  court  found  th^c  :ha 
joba  parforaad  by  tha  fasAla  sacrooa  wara  not  subataneUlly  •qual  eo  :hoaa 
parforaad  by  tba  aala  guards;  tharafora,  Lt  dls«iisad  eha  accloa  coacludlr.g 
chat  s«x-basad  vaga  discrlainatloa  cLalaa  could  not  ba  brought  uadar  tltla  VTI 
wlthouc  satlsfytag  tha  aqoal  work  standard  of  tha  Equal  ?ay  Act.  T>.a  court  of 
appaals  afflraad,  aod  tha  faaala  vatrooa  did  :\oc  saak  rtvlaw  of  tha 
datar^aacioa  that  tha  jooa  wara  aoc  substantlaU./  equal.  T>a  court  of 
appaals,  howavar ,  ravarsad  tha  district  court's  flndlrig  :hat  s«z-bts«d  -laga 
dlscrlaiaatloa  claims  ausc  satisfy  tha  •<;ual  wortc  standard,  aad  rtaandad 
holdiof  that  such  cLaiaa  caa  ba  brought  'ondar  Tltla  VII  «v«n  :hough  :^.a  Jobs 
ara  ooc  tubscaatlally  aqual.  Tha  Supraaa  Court  grantad  cartlorarl  atA  rulad 
that  clalaa  of  sax-basad  vaga  discrlainatioa  caa  ba  brought  uadar  Tltla  '/II 
tubjact  to  tha  Z(;u«l  Pay  Act's  four  afflraatlva  dafaoaas,  W  but  that  Tltla 
711  Is  not  lialtad  by  tha  aqual  verk  staivlard  found  la  tha  Equal  ?ay  .vct . 
Tharafora,  tha  fasala  aatroaa'  cLaia  of  lataatloriAl  s«x-bas«id  vaga 
discrlainatloa  was  aoc  pracludad  jndar  Tltla  711  aaraly  bacausa  thay  did  not 
parfora  work  aquAl   to   tha   aala   guards. 

Thus,  whila  polacinc  ouc  that  traditional  coacapcs  of  aqual  pay  for 
a^oal  work  undar  tha  Equal  Pay  Ace  ara  still  appllcabla  to  sax-basad  waga 
clalaa,  Ouathar  strassas  thac  Tltla  7X1  is  appllcabla  to  clalaa  of  sax-basad 
usga  disparity  without  tha  nacasalty  of  showiog  thac  tha  jobs  la  quastlon  ara 
substaaclally  aqual  (l.a.,  aoo-Equal  Pay  Ace  coapaasatlon  casas).Ia  this 
raspace.  tha  daclsloa  brlr^a  sax-basad  vaga  discrtalnatlon  clalaa  Into 
coftforaity  (sava  for  tha  applicability  of  tha  Equal  Pay  Act's  afftrxaclva 
dafaosaa)  with  tha  Comissioa's  coaslstaatly  hald  position  la  this  ragard  whan 
tha  cnarga   is  basad  oa  raca  or   aaciooal  orlgia. 

Tha  Guathar  coure,  ia  le»  aarrovly  drawn  daclsloa,  did  not  rula  oa 
whathar  tha  faaala  nacroaa  wara  tha  vicclas  of  Intaneloaal  sax  discrimination, 
aor  did  ie  addrass  tha  aaenar  ia  which  a  prima  facia  casa  of  waga 
discriaiaaeloa  oa  tha  basis  of  sax  could  ba  shown  undar  Tltla  7tl.  Tha  Court 
dacldad  only  I)  thac  sax-basad  waga  cowpansacion  clalaa  caa  ba  broughc  andar 
boch  Tltla  711  and  tha  S<tual  Pay  Act;  aod  2)  thac.  as  tadicatad  abova,  Tltla 
VII' s  covaraga  is  broadar  than  tha  Equal  Pay  Ace's  covaraga.  'Without  dacldlng 
tha  probabla  succasa  or  fallura  of  what  te  taraad  'comparabla  worth*  clalas 
whaa  thay  avantoaliy  do  cooa  bafora  It,  tha  Court  noead  that  tha  concapt 
encoitpasaas  clalas  by  womaa  for  *. . .  Incraasad  co«paasatloa  an  tha  basis  of  a 
coaparlsoa  (janarally  with  rtfaraaca  to  aarlcaC  waga  rata  or  a  Job  avaluatloa 
systeml  of  tha  Intrinsic  worth  or  difficulty  of  thalr  Job  with  cnat  of  othar 
jobs    La  tha  saaa  organization  or   cooaunity.* 


T7 Tha    3aonatt    Amandaane    to  Tltla  7X1   found   la  «703(h)    of   Tltla   7X1  provldas 

That  It  is  not  ualawful  for  aa  taployar  to  dlf  far  tat  lata  bafwaan  aaployaas  on 
tha  basis  of  sax  with  rtgard  to  wagas  paid  so  Long  as  such  dl.'far •at'.aclon  Is 
auehorltad  by   tha  Equal   Pay   Act.      Usad  upon    tha    laglsUc'./a    history    of    Tltla 

VU tha~Courc    Interpreted    authorized   as    subjectlcg    Tltla    Tit    sex-based    waga 

cuiaa  to  tha  following  four  Equal  Pay  Ace  afflraaclva  defenses:  sanlorlt/ 
systea.  aarlt  system,  system  based  on  quality  or  quantity  of  production,  or 
any   oehar   factor   othar    than  sax. 
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IDelNTirftNG    .V<P    PROCtSSING   CH.\.^C£S    1/ 

3och  Tlcl«  Vtl  and  ch«  £quai  Pay  \cc  caver  scx-bis«<i  wa;* 
'iicrlalnacton  cLalaa  iroujhc  aniar  :n«  equal  ?4/  for  equaL  wor>t  scirvdari. 
Canch«r  now  aakas  ic  clear  :^ac  Ttcl«  VII  ts  also  aopllcaDle  za  lex-'^ascd  w.*4« 
cLalM  oeh«r  ch*n  c.-.os«  Involving  «<^aal  pay  for  •qual  .orW.  r*.*  ECS  s^ouli. 
:h«r<for«,  rccognl:*  cha  slailarlclei  and  dLff«r«ncs«  3«cve«n  I'le  :wo  scacu:is 
tni  b«  abl«  co  advls*  charging  parclas  of  chair  rlghcs  In  '.^'.»  regard.  Cla;as 
brought  undar  Cha  aqu*!  pay  for  aqual'  work  acandard  Invol/a  charjes  by  woaan 
ehac  chair  job*  ara  subacanclally  a<;uaL  vlcn  ragard  co  cha  faccors  ■it  ikclll, 
affort.  raapooaLbtlLCy,  and  worlclng  condtclona  In  cha  saaa  aacabllshaanc,  bue 
ara  paid  ae  a  iQwar  waga  than  Joba  hald  by  aan.  For  txampla,  a  faaala 
calaphoaa  oparaeor  would  coapara  harsalf  wlch  a  aala  calaphona  oparacor,  or 
.)Char  aaia  parformlng  subacandally  aqual  work  ragardlasa  of  job  clda.  V  In 
cha  usa  aacabllshaanc.  Tha  cradlclonal  Equal  ?ay  Ace  coaparlsona  ind  lec^oda 
3(  proof,  howavar.  aay  noc  ba  appllcabla  co  Tlcla  m  cnar;as  of  sax-basad 
^ga  dlicrlalnaclon  whara  cha  aqua!  pay  for  aqoal  ^'ork  icandard  Is  noc 
invoUad.  la  a  charga  broughc  undar  Tlcla  VIL,  4  charging  parcv  could, 
tnarafora,  accaapc  by  ochar  aaana  co  prova  chac  -tar  vaga  raca  Is  iapr«tied 
ttaply  bacausa  sha  Is  a  woaan  or  Is  la  a  cradlclonally  feaala  job.  Sha  aav 
-oe  avaa  ailaga  chac  jobs  ara  or  wara  avar  hali  by  aaias  for  ccaoar-.son 
purposaa;  chac  cha  Jobs  ara  lubscandally  equal:  or  chac  cha  ascabllsn:«anc  Is 
cha     saaa.      ^/  Tha      faaala     calaphona     oparacor      referred      co      above      could 

conceivably  disregard  co«parlr4  harsalf  co  aales  If  sha  Is  In  a  feaale  only 
job  cacagory,  or  sha  could  coapare  herself  co  a  aale  celephona  oparacor  wtio 
worxa  m  aaochar  aacabllshaanc  of  cha  saaa  eapLoyer,  as  well  as  co  a  aale  who 
worica  la  ao  eneiraly  dlffaranc  Job  classlf Icacioa  (I.e.,  a  aala  elavacor 
jperacor). 

le  la  cxcreaaly  uaillcaiy  chac  a  charging  parcy  could  -sake  ouc  a  case  of 
■Mga  dlacrlaiaacioa  slapLy  by  coaparlag  harsalf  co  a  aala  In  cha  saaa  Job,  buc 
eaployad  by  aaochar  aaployar.  la  soaa  cases,  ho wave r .  such  a  coaparlsoa  aighc 
ba  probadvv  evldaaca  of  discrlainaclon.  For  exaapla.  If  ^ployer  \  sees  cha 
Ages  of  his/har  eaployeaa  by  a  coaparlson  co  uaployar  3's  wage  scale,  an 
caployaa  of  A  aay   sbov  chac: 

(a)  Sha  worka    la  an  all-faaala   job  cacagory; 

(b)  Ac  Caployar   8,  aao  parfora  cha   Idanclcai   Job; 


(e)     Th«  woaaa  ae  Caployar  A  ara  paid   lasa   for  doing   cha  saaa  work  chac 
a«a  ac  Caployar  S  parfora;   and 

(d)     All  ochar  oala  aaployaaa  ac  Caployar  A  ara  paid  cha  saaa  aaocnc  aa 
all   ochar  aala  aaployaaa  ac  Caployar   B. 

Tha     preceding     face     sicuaclon    would     ba    relcvanc     co    a     showing    chac 
^loyer  A  had  depressad   cha  woaan' s   wages   bacausa   of    chair    sex. 

Tha    COS    should    accapc    and    Invesclgace    chase    charges    under    Tide    Vtl. 
'Sea    Inveselgadng    Charges    sacdon    below.)       However,     if    cha    charging    parcy 

17  Aa  noced  abova,  Tlcla  Vtl  principles  apply  co  cha  processing  and 
'.nvesclgaclng   of    waga   dlscrlainacion    charges    regardless    of    whecher    chay    are 

"i^ied  00  oaclooal  origin,  raca,  sax.  color,  or  religion.  Howavar,  under  cha 
^enneee  .^aandaaac,  cha  four  Equal  Pay  Ace  afflrsacl/a  defenses  ire  only 
available   Co   sax-basad  waga   discrlainaclon  clalas. 

1/  Aa  long  aa  cha  Joba  ara  subscanclally  equal.  Equal  ?ay  Acc  comparisons  can 
ba  lada  regardless  of  whecher  chare  ara  soaa  differences  In  job  concanc  or 
"father   zim   job   ctclaa  ara  dlffaranc. 

*/  Aa  aaployer  can  ba  aa  enclcy  such  as  a  clcy,  counc/.  or  scace  JOver^aenc 
«nd  coaparlsons   can  ba  aade  becwean    Ics   dlfferenc   agencies    or   unlcs. 
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coooar««  h«ri€lf  to  «  a«l«  taployed  by  anoc^«r  <apLoy«r.  :-:t  3t'lc«  j(  Policy 
IapL«a«ncACloa  should  b«  csacacced  prior  cp  dcccrsvnLrtg  how  CM«  ^rvar)*  I'^ouli 
b*   procas««d. 

tn  ih«  fuCur*.  *Lnc«  Ic  Is  aoc  »lways  easy  iurvag  lnc*it«  to  i«c«ral-i« 
wh«ch«r  Ch«  «;a*l  pay  for  equal  work  scandari  ^an  ^«  i«c ,  counsallr^  of 
poc«aclal.  charging  ?«rct«»  should  ^«  exa^rided  cp  rtfl«cE  :h«  scap*  3C  Z^nz'.*c . 
Emphasis  should  b«  placed  an  :h«  cpv«rag«  pf  tl:I«  vil  ana  c!t«  Equal  ?ay  A£c 
la  ch«  p«rclcuLar  cas«  aod.  If  approprlaca,  ch«  advanca|«s  af  filing  undar 
both  seacucas.  lncludln«  ch«  procedural  and  subscaaciva  dlffarancat  bacuaaa 
eha  cwo  scacucas.  Unla«»  cha  charging  P>fty  sp«cl.fjxall;r^  alaccs  co  ptocaad 
only  undar  Cha  Squ»I  PaTAcc,  sw-^aaad  waga  Itscrtalnac  Ion  clalau  should  ba 
coacurrancljr  procaasaS}  At~a_  licar  ^caga  of_  procassltif,  bayot^  tha  InitLai 
lucaka,  ajlacaraXnacloa  should  ba  aada  vhachar  cha  cLala  should  cpncl.iua  :p  ba 
pr'(^asad  undar  cha  Equal  Pay  Ace ,  TlcTa  Vtl,  or  boch.~  If  :ha  Equal  Pay  Ace 
procasalng  Is  dlscoaclauad  bacausa  cha  aqual  work  scandari  car.noc  ba  aac .  cha 
c^arga  should  b«  raftrrad  co  cna  CIC  ualc  or  cha  face  flndlrtg  >^nle,  as 
approprtaea,    for   furchar   pracasslrig  undar  Tlela  VII. 

lyvtSTICATIXC  CHAACES 

To  aid  la  av«Lu*Clng  sax-basad  vaga  cU'.aa,  cha  following  tnforaaelon 
should  b«  sacurad  for  raspondaac's  work  forca  ar  an  appraprlaca  s«g:3cnc  af  cha 
work  forca,  la  doc_a«acarr  fora,  whara  avallabla.  *nd  aaalysad  using 
lavasclgaei^ra  prlrxlplaa  davalapad  la  aqua!  pay  casas  (OPI  should  ba  coneaccad 
prior  CO  lavasclgaelon  for  aaslscanca  la  daflnlng  eha  scopa  of  cha  '^aquase 
For   la^omaclaa*): 

1)  A   braakdova    of    cha   taployar't   work    forca  br   mx    la   earsa   of    Job 

elaaalf Icaclona,   asslgtmancs,   and  dudaa; 

2)  drtccaa      dacaLlad       job      daacrlpclooa      and,      whara      approprlaca, 
tttforB^ctoB  jacharad   froa  aa  oa-^lea   Injpaccloa  and   tncat-rlavw    la 

which  actual   >b  duclaa  ara  dascrlbad; 

3)  Uaga      schaduiaa      brokan      down      la     carva      of      sax     showing      Job 
cLasalf IcacloBS,    asalgnaanes,    aod  duclas; 

4)  Aar    docu«aac«     which     ahow    cha     htscory     of     cha     a«ployar's    w«ga 
tchadulas   such  aa  collactlva  b«rg«lnlag  agraaaancs  which  wara 

pravloualr   la  affacc; 

5)  All    a*ploy«r    Juatlflcaelon  of,    or   dafaasas  co,   ch«  sax-baiad  waga 
dLs parley: 

6)  tf    «    Jote    r»«luaclon    syscaa    li    cha    baala    for    cha    sax-basad    uaga 

dlsparlcr,    cha  SOS   should  obcatn  coplaa   of   ch«   avaluaeton  and. 
If  avallabla,  aa  analyati  of    les   purpoaa  and  oparaclon; 

7)  If  aarkac  wag*   raea   Is   cha  basis   for   cha   sax-basad  waga   ilsparlcy. 
dacar»ia«   cha  uadarlytng   faccars   railed  upon  by  cha   eaplayar   and 

Cha  aachoda  eha  atiployar  uaad  co  dacaralna  cha  aarkac   waga   caea: 

8)  If    ualott    collacelva    bargaining    agraaaancs    ara    cha   basis    for    cha 
sax-basad  waga  disparity,    cha  EOS   should  obcala  capias   of   chosa 

agraaaancs;   and 

9)  Aay    avldanea    which    show*    chac    cha    eaplayar    or    cha    eaplayar    aod 
union  hava   aseabltshad  and  aalnealnad   sax-segregaced    Job 


eacegorlas. 


NOM-cor  rssyts 


Tha  Cunehar    Court    referred    tn    Us    dec 1 , Ion    co    chrea    Issues    which    ara 
currenely    aoa-CO?.        Tha    flrsc    Isaua    Involve*    cha    requlreaancs    for    a    prlaa 
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THE  COMPARABLE  WORTH  ISSUE S3 

(acl«  SJ»«  3<  »«x-b*s«d  wag«  4iJcrlat.Tacl.on  t.n  sUias  ^roujhc  unitr  Tlilt  vtl. 
rh«  »«co™i  !.»»u«  canctrns  :M«  applicaclon  oc  :n«  Jjur  £.;j*;  ?»y  Ac: 
«fflra«clv«  iaf«as«s,  vtth  parclcui-ir  «aphajLa  on  tna  e::ecc  jc  c^ia  faurt^ 
dafana*  (*any  ochac  faceoc  ocnar  i^an  i*x' ) ,  co  jax-basad  waga  ilicrvai-sac -.on 
clataa  broughe  uadar  tlcla  VII.  For  axaspia.  oaca  a  pc '.aa  facia  ^sa  ms  'saan 
aseabliahad,  doaa  raliatica  by  eh«  raapondanc  oa  :ha  opan  sancac  waga  raca 
coaaeteuea  a  faceor  gchar  ehaa  sax,  m  as  so  raodar  cha  raspondanc's  acc'.on 
noallscrlBia«eory?  TH«  third  noa-OP  tsau«  coocarna  cUias  of  taz-saaad  waga 
dlscrlainacloa  brougne  oadar  Tlcla  VII  c(tae  ««y  b«  basad  oa  zh*  coacapc 
soaaeiaaa  rafarrad  co  a«  'coaparabia  worcti.'  TTia  CoJLIowtag  axaaplaa  ara  I 
rapraaaacaelva.  chough  aoc  axliauaclva,  of  cha  cypas  of  pracclcas  Lavolving 
fojc-baaad  '.«aga  clalaa  uodar  tlcla  VII.  IncludlriK  choaa  which  con*  uadar  cha 
coacapc    tosaclaaa  rafarrad   co  as    'ca«parabla  worch.' 

Exaaola  I  -  R  sagragacad  Ics  labor  joos  by  sax  loco  cvo 
cacagorlaa,  aasasbl/  Una  (faaala)  and  craft  (aala).  Tha 
Joba  wara  Chan  'point  racad'  basad  oa  a  Job  avaljactoa 
syscaa.  Although,      cha     joba     prlaarlly     hald     by      faaalas 

racaivad  cha  saaa  'polac  radag'  aa  cha  Jobs  occupiad  by 
aalaa,  ft  nonachalasa  sac  cha  waga  ratas  lowar  on  cha  Joba 
prlaarllr  hald  by  faaalas.  C?,  a  faaala  lz  a  prtaartly 
faaala  job  catagory.  !llad  a  charga  aodar  tltla  VII  allagLa« 
that  sha  aad  ochar  faaaias  at  K's  facility  wara  intancloaaXly 
dlscrlaioatad  agalnac  bacausa  of  chair  sax. 

Exaapla  2  -  R  uaaa  a  Job  avaluatloa  systaa  that  looks  at 
savaral  coapaaaabla  factors  to  aid  la  dacaraln«  cha  worth  of 
Joba<^  Tha  factors  of  axparlaoca  and  axcaac  of  crada 
kaowladfs  «ra  ratad  axeapelooallx  high,  whlla  aducatloa  Is 
racad  axcapclooally  Low.  CT,  a  faaala  vlth  substaoelal 
aducatloa  and  ralatlvaiy  llttla  axparlanca  or  trada 
kaowladga.  fllas  a  Tlcla  VII  charga  of  sax-basad  waga 
dlscrlalnacloa.  3ha  allagas  that  cha  rasuit  of  tha  waighe 
allocatad  to  tha  factors  Is  that  woaaa  <^o  ara  ralaelvaLy  aaw 
to  tha  ones  sax-sagragatad  Industry  ara  paid  lass  thaa  a«a. 
Sha  allagas,  basad  oa  Job  duclas,  that  aducatloa  should  ba 
racad  ae   laasc-  aa  haavlly  as  axparlanca  or  trada  '«oowladga. 
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Mr.  Frank.  Also  at  this  point  I  did  want  to  put  into  the  record  a 
letter  that  we  received  from  Robert  A.  McConnell,  Assistant  Attor- 
ney General,  Office  of  Legislative  Affairs. 

You  said  that  Assistant  Attorney  Reynolds  told  you  he  still  stuck 
with  his  position  and  he  still  intended  to  intervene  in  the  Washing- 
ton State  case? 

Ms.  Reder.  He  said  that  he  did  not  disavow  the  statement  that 
he  made  to  the  New  York  Times  reporter.  He  did  say  that  his  staff 
was  still  investigating  and  analyzing  the  material,  although  he 
made  that  statement  without  having  full  access  to  all  the  docu- 
ments involved. 

Mr.  Frank.  His  statement,  I  thought,  was  that  he  asserted  that 
he  would  enter  on  the  side  of  the  defendants.  Am  I  correct? 

Ms.  Reder.  He  said  he  felt  that  Judge  Tanner's  decision  was 
wrong.  He  stood  by  that  statement. 

Mr.  Frank.  He  hasn't  necessarily  decided  to  overturn  that? 

Ms.  Reder.  No. 

Mr.  Frank.  That  is,  to  try  to. 

I  would  then  want  to  insert  into  the  record,  without  objection, 
the  letter  of  Mr.  McConnell  in  which  he  says,  among  other  things: 

The  Justice  Department  has  the  major  responsibility  under  Title  VII  to  proceed 
against  the  pattern  of  practice  of  discrimination  in  public  employment  at  the  State 
and  local  levels.  Litigation  includes  cases  commenced  on  the  department's  own  initi- 
ative and  cases  we  have  received  on  referral. 

*  *  *  Since  the  Gunther  decision,  the  department  has  received  no  comparable 
worth  cases  from  EEOC  on  referral  and  has  had  no  occasion  on  its  own  to  initiate 
such  an  action  under  Title  VII. 

*  *  *  The  Washington  State  case  provides  the  first  real  opportunity  to  speak  di- 
rectly to  the  issue.  Currently  that  issue  is  under  extensive  review  in  the  Civil  Rights 
Division  and  indeed  in  the  department  as  a  whole.  Because  the  review  process  has 
not  yet  been  completed  and  a  final  department  position  has  not  yet  been  formulat- 
ed, there  is  little  insight  that  Mr.  Reynolds  could  provide  the  subcommittee  at  this 
time.  Mr.  Reynolds  can  be  available  for  later  hearings  to  testify  on  the  subject. 

I  should  say  that  Mr.  Reynolds  has  shown  a  willingness  in  the 
past  to  testify  before  appropriate  committees. 

But  I  am  struck  by  the  Justice  Department  officially  telling  me 
that  this  is  under  study  and  review  when  Mr.  Reynolds  has  said 
publicly  that  the  decision  was  wrong  and  continues  to  insist  that  it 
is  wrong.  I  don't  know  that  that  is  a  very  good  position  for  his  staff 
people  to  be  in  when  they  are  told  to  review  a  matter  when  their 
boss  has  already  made  a  public  statement  to  the  effect  that  the  de- 
cision in  the  case  was  wrong.  It  will  take  an  unusually  strong- 
minded  set  of  employees  to,  in  this  case,  make  an  objective  decision. 

Given  the  Justice  Department's  own  statement  that  it  is  under 
review,  it  was  certainly  ill  advised  for  Mr.  Reynolds  to  make  any 
conclusory  statement  one  way  or  the  other  and  then  insist  on  stick- 
ing with  it. 

Without  objection,  then,  that  letter  will  become  a  part  of  the 
record. 

[The  letter  follows:] 
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us.  Ueparinient  of  Justice 
OfTice  of  Legislative  AfTairs 


Office  of  the  Assistant  Attorney  General 


Woshiiiglon.  DC  20530 

February  22,  1984 


Honorable  Barney  Frank 
Chairman,  Manpower  and 
Housing  Subcommittee 
Committee  on  Government  Operations 
U.  S.  House  of  Representatives 
RHOB,  Room  B-349-A 
Washington,  D.  C.   20515 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter  of  February  13,  1984,  advising 
of  the  Subcommittee's  upcoming  oversight  hearings  on  Pay  Equity/ 
Comparable  Worth,  scheduled  for  February  29  and  March  1,  1984. 
Your  letter  indicates  that  the  hearing's  primary  focus  will 
be  on  EEOC's  handling  of  sex-based  wage  discrimination  charges 
and  cases  in  the  last  several  years. 

As  you  are  undoubtedly  aware,  the  Department  of  Justice 
is  not  charged  with  enforcement  responsibility  of  the  Equal 
Pay  Act.   We  do,  of  course,  have  the  major  responsibility 
under  Title  VII  of  the  Civil  Rights  Act  of  1964  to  proceed 
against  a  pattern  or  practice  of  discrimination  in  public 
employment,  at  both  the  state  and  local  levels.   Litigation 
in  this  area  includes  cases  commenced  on  the  Department's  own 
initiative  and  cases  we  have  received  on  referral  from  the 
EEOC. 

You  have  asked  whether  Assistant  Attorney  General 
Reynolds  might  appear  at  your  hearings.   After  discussing 
your  invitation  with  him,  it  occurs  to  us  that  an  appearance 
at  this  time  would  be  premature.   Since  the  Gunther  decision 
in  1981,  the  Department  has  received  no  "comparable  worth" 
cases  from  EEOC  on  referral  and  has  had  no  occasion  on  its 
own  to  initiate  such  an  action  under  Title  VII. 

The  Washington  State  case  provides  the  first  real 
opportunity  to  speak  directly  to  the  issue  of  "comparable 
worth."   Currently,  that  issue  is  under  extensive  review  in 
the  Civil  Rights  Division  and,  indeed,  in  the  Department  as  a 
whole.   Because  the  review  process  has  not  yet  been  completed, 
and  a  final  Department  position  has  not  yet  been  formulated, 
there  is  little  insight  that  Mr.  Reynolds  could  provide  the 
Subcommittee  at  this  time. 

In  declining  the  immediate  invitation,  however,  we 
would  like  to  make  clear  that  Mr.  Reynolds  can  be  available 
for  later  hearings  to  testify  on  the  subject  when  and  as 
appropriate. 


Thank  you  for  writing. 


Sincere.ly  yours. 


Robert  A.  McConnell 
Assistant  Attorney  General 
Office  of  Legislative  Affairs 
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Mr.  Frank.  The  gentleman  from  Maine? 

Mr.  McKernan.  Do  you  know  whether  EEOC  has  any  guideUnes 
on  when  it  would  intervene  in  these  sex-based  wage  discrimination 
cases? 

Ms.  Reder.  Well,  they  have  the  90-day  notice,  and  under  their 
policies,  if  the  cases  are  sent  up  to  headquarters  for  evaluation, 
then  they  should  be  able  to  evaluate  those  cases  and  the  staff 
should  make  some  decisions  about  whether  or  not  those  are  cases 
that  would  be  appropriate  for  EEOC  to  litigate  and  then  take  those 
cases  to  the  Commissioners. 

Mr.  McKernan.  I  wonder  whether  or  not  they  have  any  guide- 
lines for  evaluating  these  types  of  cases.  Do  they  have  any  set  of 
guidelines  on  how  they  look  at  a  situation  to  decide  whether  to  go 
forward  with  it? 

Ms.  Reder.  The  90-day  notice  includes  a  number  of  factors  that 
should  be  used  by  the  field  to  evaluate  these  cases. 

Mr.  McKernan.  I  ask  that  question  because  the  testimony  that 
Mr.  Thomas  furnished  the  subcommittee,  but  which  he  was  not 
here  to  present,  indicates  the  formation  internally  of  a  study  group 
to  look  into  the  issue  of  how  the  EEOC  ought  to  proceed.  In  that, 
he  asks  a  number  of  questions  about — that  which  this  work  group 
will  have  to  consider  and  provide  options  to  the  Commission  on 
such  questions  as  "What  are  the  parameters  of  wage  discrimina- 
tion under  title  VII?  What  does  a  valid  job  evaluation  consist  of? 
How  should  various  wage  issues  be  investigated?  What  types  of  re- 
sources are  needed  for  these  investigations?  Does  the  Commission 
have  available  to  it  the  resources  needed  to  conduct  full  investiga- 
tions of  various  wage  issues?" 

That  leads  me  to  believe  that  there  really  has  not  been  a  full 
analysis  within  the  EEOC  of  how  they  should  proceed  in  these 
types  of  investigations  under  title  VII. 

Ms.  Reder.  I  have  not  read  the  statement  that  you  are  referring 
to,  but  it  certainly  reflects  what  Commissioner  Webb  told  us — that 
they  are  thinking  about  developing  a  policy. 

Our  response  to  Commissioner  Webb  when  we  met  with  him  is 
that  they  don't  need  a  new  policy.  They  can  look  at  these  cases  in 
light  of  title  VII  law,  existing  law,  and  in  light  of  the  Gunther  deci- 
sion, and  that  these  cases  should  not  be  evaluated  any  differently 
than  they  would  evaluate  any  other  case  that  would  come  before 
them.  Why  treat  these  cases  differently? 

Mr.  Frank.  If  the  gentleman  will  yield,  that  would  seem  to  be 
reinforced  by  the  fact  that  Mr.  Thomas  himself  apparently  says 
that  the  Washington  State  case  was  a  "straight  Gunther  case." 
That  complaint,  as  I  understand  it,  was  brought  to  them. 

One  of  the  questions  I  would  like  to  ask  him  when  he  comes  up 
is:  "If  that  was  a  straight  Gunther  case  and  given  that  your  Com- 
mission supported  the  Supreme  Court  decision  in  Gunther  with  an 
amicus  brief,  why  did  you  fail  to  take  any  action  whatsoever  on 
what  you  say  was  a  fairly  straight  mainstream  jurisdictional  case?" 
That  is  one  of  the  unresolved  questions  that  we  have  got  here. 

Ms.  Reder.  That  is  a  good  question. 

Mr.  Frank.  I  thank  the  gentleman  for  yielding. 

Mr.  McKernan.  To  continue  on  that  line,  I  guess  I  see  the  need 
for  these  kinds  of  guidelines  to  be  adopted  to  deal  with  the  situa- 
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tion  where  there  may  be  an  inherent  discrimination  among  em- 
ployees, but  I  am  not  sure  that  we  really  need  the  types  of  guide- 
lines that  they  seem  to  be  talking  about  establishing  in  Gunther- 
type  cases  where  there  has  already  been  an  evaluation  and  it  is 
clear  that  there  is  discrimination.  That  would  seem  to  me  to  be  the 
kind  of  case  that  the  EEOC  ought  to  be  able  to  address. 

Do  you  know  what  the  division  is  of  cases  that  are  presently 
before  the  EEOC?  Whether  or  not  they  are  Gunther-type  cases?  Or 
whether  they  are  other  types  of  discrimination  complaints? 

Ms.  Withers.  Well,  in  response  to  the  freedom  of  information  re- 
quest that  we  filed,  we  received  a  list  of  58  cases  which  were,  ac- 
cording to  the  EEOC,  wage  discrimination  charges.  However,  21  of 
those  cases  only  included  Equal  Pay  Act  allegations.  Of  the  remain- 
ing 37,  we  were  only  able  to  determine  that  three  of  those  might 
have  involved  more  than  simply  equal  pay  for  equal  work. 

However,  of  the  three  that  were  filed,  two  of  them  were  filed  in 
1976  or  before,  and,  therefore,  were  filed  before  the  present  admin- 
istration. 

The  third  that  was  filed  in  1980  involved  a  case  which  included 
disparate  treatment;  that  is,  involved  a  wage-additive  kind  of  alle- 
gation which  had  a  disparate  impact  on  women  and  minorities. 
However,  that  case  is  recently  settled. 

The  problem  is  that  EEOC  doesn't  apparently  know  what  is  out 
there,  the  kinds  of  charges  that  they  have.  And  we  are  only  able  to 
go  on  the  information  that  they  gave  us,  and  it  appears  that  there 
may  not  be  any  Gunther  cases,  according  to  this  information,  but 
they  haven't  bothered  to  do  the  investigation  to  find  out  what  is 
out  there  amongst  the  charges  that  are  there. 

Mr.  McKernan.  What  have  they  told  you  is  the  reason  why  they 
are  not  doing  these  investigations? 

Ms.  Withers.  In  the  meetings  that  w:e  have  been  having  with  the 
EEOC  officials  over  the  past  year,  the  reason  that  they  have  al- 
leged is  that  there  has  been  no  policy,  and  we  keep  saying  that 
they  have  a  90-day  policy  and  the  Gunther  decision.  However,  they 
seem  to  persist  in  casting  comparable  worth  as  some  strange  new 
theory.  Mr.  Newman  has  already  alluded  to  that  sort  of  elusive 
excuse.  That  is  the  reason  they  have  given  us — that  comparable 
worth  needs  to  be  defined  exactly  and  that  they  can't  go  forward 
without  some  kind  of  new  policy. 

We  say  that  title  VII  can  dispose  of  the  vast  majority  of  wage 
discrimination  charges  that  are  out  there  and  that  they  should  pro- 
ceed on  that. 

Mr.  McKernan.  It  is  true,  isn't  it,  that  the  circuit  courts  are  sort 
of  divided  on  exactly  how  title  VII  ought  to  be  applied  in  these 
cases? 

Ms.  Withers.  We  have  the  Gunther  decision  which  is  a  Supreme 
Court  decision  which  says  that  title  VII  does  forsee,  will  include 
charges  that  are  based  on  equal  pay  for  jobs  that  are  not  substan- 
tially equal.  So,  it  does  contemplate  cases  that  go  beyond  the  strict 
Equal  Pay  Act  allegations. 

Mr.  McKernan.  Absolutely.  I  think  it  is  clear— at  least  most  en- 
lightened people  would  probably  agree — that  at  least  where  you 
have  a  situation  where  there  has  been  an  evaluation  and  it  is  clear 
from  the  facts  that  the  women  are  not  being  paid  what  they  ought 
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to  be  paid,  based  on  that  evaluation,  that  title  VII  does  apply  to 
that  situation. 

I  am  not  sure  that  Gunther  goes  that  much  farther.  I  think  that 
is  really  up  in  the  air.  I  think  you  can  decide  how  you  want  to  in- 
terpret title  VII  on  those  other  cases. 

Ms.  Reder.  The  Gunther  decision  didn't  say  what  kind  of  proof 
you  needed.  It  simply  said  that  you  could  use  title  VII.  So,  there  is 
an  area  of  the  law  that  needs  to  be  explored  and  to  test  the  param- 
eters of  what  the  law  is.  We  look  to  EEOC  as  the  enforcement 
agency  for  title  VII  to  explore  the  parameters  of  the  law  and  to  do 
that  by  bringing  cases  and  by  testing  those  limits.  That  is  what  the 
Department  of  Labor  did  with  the  Equal  Pay  Act  when  it  was  first 
passed. 

Mr.  McKernan.  This  is  the  argument  that  I  hear  from  those 
who  feel  that  the  EEOC  should  not  be  going  out  and  being  too 
much  on  the  cutting  edge.  I  think  it  is  an  issue  that  at  least  should 
be  discussed.  I  thought  we  were  going  to  be  doing  that  here  today. 

The  argument  is  that  it  is  fairly  clear  from  the  Gunther  decision 
what  types  of  activities,  beyond  the  Equal  Pay  Act,  are  included, 
for  sure,  in  title  VII,  and  "we  are  willing  to  implement  that  part  of 
it  but  Congress  ought  to  tell  us  if  they  want  us  to  do  any  more 
than  that." 

Ms.  Reder.  Well,  of  course,  there  are  always  lawyers  who  are 
ready  to  litigate  any  case.  I  think  EEOC  should  be  looking  for  the 
best  cases  to  bring.  If  in  fact  those  cases  were  lost — but  I  wouldn't 
think  that  most  of  them  would  be  lost  since  most  of  them  are 
really  straight  title  VII  cases  that  are  based  on  legal  precedent — I 
think  we  should  just  proceed. 

Mr.  McKernan.  I  get  the  feeling  from  those  I  have  talked  with 
in  the  administration  especially  that  their  view  is  sort  of  that  ^ye 
ought  to  be  trying  to  cure  inequities  based  on  Gunther-type  fact  sit- 
uations where  an  evaluation  has  been  conducted  and  it  is  clear 
that  there  is  discrimination  but  that  we  are  not  so  sure  that  we 
ought  to  go  any  farther  than  that. 

I  don't  know  if  that  is  the  administration's  position,  but  that  is 
the  feeling  that  I  get. 

Ms.  Reder.  But  they  are  not  even  taking  the  lead  with  the  cases 
where  there  has  been  a  job  evaluation. 

Mr.  McKernan.  That  is  a  good  point  and  one  that  we  are  going 
to  be  discussing. 

But  what  is  your  response  to  that  argument  which  is  that  any- 
thing beyond  Gunther  is  not  something  that  we  feel  the  Commis- 
sion should  be  taking  the  lead  on  unless  Congress  so  dictates? 

Ms.  Reder.  My  response  is  simply  that  any  smart  lawyer  brings 
the  best  cases  first,  the  cases  where  the  evidence  is  the  most  com- 
pelling. If  you  start  with  those  cases  to  test  the  parameters  of  the 
law,  then  that  is  the  place  where  you  begin.  Once  you  are  success- 
ful in  bringing  those  kinds  of  cases,  if  you  want  to  explore  cases 
where  you  don't  have  a  smoking  gun,  then  you  would  look  for 
other  evidence;  but  I  think  it  is  up  to  EEOC  to  proceed,  and  if  the 
best  place  is  to  proceed  where  there  is  a  job  evaluation  study,  then, 
as  Mr.  Newman  said,  all  employers  do  some  sort  of  job  analysis. 
They  make  decisions  about  how  they  are  going  to  pay  their  employ- 
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ees.  Those  decisions  should  not  be  made  on  the  basis  of  sex  discrim- 
ination. 

Ms.  Withers.  I  think  it  is  important  to  note  here  that  a  job  eval- 
uation study  or  the  lack  thereof  may  not  be  the  only  evidence  of  an 
employer's  intent  involving  sex  discrimination.  You  have  occupa- 
tional segregation;  you  have  situations  where  there  may  be  classes 
of  female  jobs  and  male  jobs  without  a  study  where  you  may  be 
able  to  prove  that  the  employer  intentionally  paid  males  more  than 
females.  A  job  study  may  or  may  not  be  there.  The  Taylor  v.  Char- 
ley Brothers  case  that  Mr.  Newman  has  already  alluded  to  had  no 
job  study  already  in  place,  but  there  was  occupational  segregation, 
and  that  was  some  evidence  of  intent  in  that  case.  So,  you  can't 
hinge  it  all  on  job  evaluation  studies.  That  would  take  us  off  the 
road  a  little  bit  too  much. 

Ms.  Reder.  There  was  other  factual  evidence  in  the  Washington 
State  case,  too,  that  was  used  by  the  plaintiffs.  You  could  certainly 
use  some  of  the  evidence  that  was  used  in  that  case. 

Mr.  Frank.  I  want  to  thank  you  for  the  solid  testimony  and  for 
the  work  you  are  doing. 

On  this  whole  question  as  to  whether  or  not  the  EEOC  should 
intervene,  a  counsel  to  the  EEOC  sent  a  memorandum  to  them  in 
November  saying  that  in  fact  precisely  because  the  Supreme  Court 
hasn't  ruled  definitively  here  that  that  is  all  the  more  reason  for 
the  Commission  to  make  some  policy  statements  and  the  state  of 
the  law  is  such  that  the  determination  of  the  administrative 
agency  is  entitled  to  a  great  deal  of  deference,  so  the  Commission  is 
in  fact  failing  to  live  up  to  one  of  its  responsibilities  under  our 
scheme,  which  is  to  provide  some  guidance  to  the  courts. 

I  also  want  to  stress  this.  And,  without  objection,  I  would  like  to 
insert  into  the  record  at  this  point  the  written  testimony  of  Con- 
gresswoman  Schroeder. 

[Ms.  Schroeder's  prepared  statement  follows:] 
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Rep.    Patricia   Schroeder    (D-Colorado) 

Co-Chair,    Congressional  Caucus    for  Women's   Issues 

February   29,    1984 

PAY   EQUITY 

I  applaud  you  Mr.  Chairman,  for  holding  oversight  hearings  on  the  EEOC's  enforcement 
of  pay  equity.   I  think,  the  testimony  will  show,  as  it  did  during  the  hearings  I 
chaired  in  the  House  Civil  Service  Subcommittee,  that  pay  equity  is  the  major  economic 
issue  for  women  in  this  decade.    I  think  you  will  also  find  that  the  key  to  this 
issue  is  enforcement. 

Wage  discrimination  is  a  basic  civil  rights  issue  for  women.  It  means  providing  the 
basics  for  their  children.  It's  a  major  contributing  factor  to  the  national  crisis  of 
the  feminization  of  poverty. 

Twenty  years  ago,  in  Title  VII  of  the  Civil  Rights  Act  of  1964,  Congress  prohibited 
wage  discrimination  against  women.  In  that  law.  Congress  made  it  clear  that  it  is 
illegal  for  an  employer  to  pay  women  less  than  men  to  perform  jobs  requiring  comparable 
skill,  effort,  and  responsibility.  In  1981,  the  United  States  Supreme  Court  again 
clearly  stated  the  law.  Yet,  the  federal  government  has  failed  to  eliminate  wage 
discrimination.  The  Equal  Employment  Opportunity  Commission,  the  Justice  Department, 
the  Office  of  Personnel  Management,  and  the  Department   of  Labor  have  all  failed. 

Pay  equity  is  a  fundamental  civil  rights  issue.  It  must  be  pursued  with  the  same 
vigor  and  intensity  as  other  civil  rights  issues. 

For  this  reason,  I  introduced  on  January  25,  the  Pay  Equity  Resolution  Act  of  1984,  to 
condemn  the  administration  for  its  failure  to  enforce  Title  VII  of  the  Civil  Rights 
Act  of  1964.  My  resolution,  H.  Con.  Res.  244,  is  a  sense-of-Congress  resolution 
calling  on  executive  branch  agencies  to  enforce  the  law,  both  in  the  public  sector  and 
the  private  sector.  The  resolution  would  send  a  clear  statement  of  congressional 
intent  to  the  agencies  that  are  charged  with  enforcing  the  law. 

My  resolution  is  broad  in  scope  in  that  it  covers  all  employers  subject  to  the  Civil 
Rights  Act.  At  the  same  time.  It  makes  no  change  in  current  law  because  none  is 
needed.  Rather,  all  that  is  needed  is  for  the  executive  branch  to  do  its  job. 

My  resolution  comes  at  a  time  when  the  Reagan  Administration  has  been  considering 
a  motion  to  intervene  in  the  appeal  of  AFSCME  v.  State  of  Washington. 

On  December  14th,  1983  Judge  Tanner,  of  the  U.S.  District  Court  for  western  Washington, 
ruled  that  Washington  State  discriminated  against  women  in  setting  wages.  Judge  Tanner 
based  his  decision  on  Washington  State's  own  Job  Evaluation  Study  which  showed  that 
women  were  predominantly  paid  less  than  men.  This  was  in  breach  of  Title  VII  of  the 
Civil  Rights  Act.   I  believe  the  decision  was  right  as  a  matter  of  law. 

There's  been  talk,  via  rumblings  from  William  Bradford  Reynolds,  Attorney  General  for 
Civil  Rights,  that  the  Administration  would  intervene  against  Judge  Tanner's  ruling. 

If  the  Administration  Intervenes  it  will  be  seen  as  an  attack  on  the  "pink  collar" 
workers  of  America.   On  January  23,  I  wrote  President  Reagan,  urging  hira  not  to  intervene. 
On  February  2,  71  members  of  the  Congressional  Caucus  for  Women's  Issues,  also  wrote 
the  President,  and  asked  that  he  oppose  the  Justice  Department's  challenging  the  Washington 
case. 
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Mr.  Frank.  Congresswoman  Schroeder  is  one  who  has  done  an 
enormous  amount  of  work  here.  She  says  in  her  statement  ad- 
dressed to  the  chairman: 

I  think  the  testimony  will  show,  as  it  did  during  the  hearings  I  chaired  in  the 
House  Civil  Service  Subcommittee,  that  pay  equity  is  the  major  economic  issue  for 
women  in  this  decade.  I  think  you  will  also  find  that  the  key  to  this  issue  is  enforce- 
ment. 

Ever3^hing  I  have  heard  today  bears  that  out.  The  failure  of  any 
of  the  Reagan  administration  enforcement  officials  to  appear  rein- 
forces that.  We  have  letters  which  we  will  put  into  the  record  from 
Mr.  Reynolds,  from  Mr.  McConnell  of  the  Justice  Department  and 
Ms.  Chavez  saying  that  neither  the  Justice  Department  nor  the 
Civil  Rights  Commission,  as  a  whole,  has  taken  a  position. 

It  is  a  little  strange.  On  such  an  important  issue  which  has  cer- 
tainly been  high  up  on  the  agenda  since  the  Gunther  decision  in 
1981  that  neither  the  Justice  Department  nor  the  Civil  Rights 
Commission  has  a  position  on  it  as  yet.  I  think,  it  is  because  they 
want  to  take  a  negative  position  and  not  get  stuck  with  it. 

In  other  words,  they  do  have  a  position.  They  call  it  no  position. 
But  the  position  is  to  take  no  action.  It  is  simply  a  refusal  on  the 
part  of  this  administration  to  act  to  provide  any  assistance  what- 
ever in  what  our  colleague,  Mrs.  Schroeder,  I  think,  correctly  calls 
the  major  economic  issue  for  women  in  this  decade. 

That  is  really  what  we  are  talking  about  here.  There  are,  as  the 
gentleman  from  Maine  has  indicated,  and  others,  some  very  diffi- 
cult questions,  and  reasonable  people  will  differ  over  how  far  you 
go  with  those. 

Ms.  Reder  has  said  that  a  smart  lawyer  brings  his  or  her  best 
cases  first.  A  smart  lawyer  who  doesn't  want  to  do  anything  brings 
no  cases  at  all.  That  is  what  we  have  with  this  administration. 

I  think  this  has  been  documented  here  today,  both  by  the  things 
that  have  been  said  and  the  refusal  to  say  things,  that  we  have  a 
very  clear  fact  pattern.  This  administration  simply  refuses  to  pro- 
vide any  assistance  whatever  to  women  in  trying  to  overcome  bla- 
tant discrimination  in  the  wage  area  and  in  fact  it  is  even  think- 
ing, according  to  Assistant  Attorney  General  Reynolds,  of  opposing 
what  has  been  done. 

So,  I  want  to  thank  you  for  the  work  you  have  been  doing  and 
for  coming  to  help  us  document  this. 

Ms.  Reder.  Thank  you  very  much. 

I  would  like  to  add  one  comment.  This  is  an  administration 
which  has  not  endorsed  the  equal  rights  amendment,  saying  that  it 
would  prefer  to  go  on  a  case-by-case  basis  and  a  law-by-law  basis.  It 
would  seem  that  if  that  is  the  policy  of  this  administration,  then 
here  is  a  law  that  they  can  take  and  use  as  one  step  in  this  step-by- 
step  approach  to  eliminating  discrimination  against  women.  They 
are  missing  that  opportunity. 

Mr.  Frank.  Yes.  There  has  been  no  case  by  case  or  anything 
else. 

Thank  you  very  much. 

Our  fmal  witness  today  is  a  witness  I  am  delighted  to  have — 
Cornmissioner  Mary  Frances  Berry,  who  is  a  member  of  the  U.S. 
Civil  Rights  Commission.  She  is  here  representing,  alas,  not  the 
majority  of  the  Commission,  but  herself. 
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We  are  delighted  to  have  her.  We  will  ask  Ms.  Berry  to  present 
her  statement.  Without  objection,  we  will  insert  Ms.  Chavez'  letter 
declining  to  testify,  into  the  record. 

[The  letter  follows:] 
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UNITED  STATES  COMMISSION  ON  CIVIL  RIGHTS 

WASHINGTON,  D.  C.  20425 


STAFF  DIRECTOR 

February  28,  1984 


Honorable  Barney  Frank 

Chairman 

Manpower  and  Housing  Subcommittee 

Committee  on  Government  Operations 

B-349-A  Rayburn  House  Office  Building 

Washington,  D.  C.    20515 

Dear  Chairman  Frank: 

Chairman  Clarence  Pendleton  has  asked  me  to  respond  to  your  recent 
invitation  to  testify  before  your  subcommittee  on  March  1,  1984.   Since 
Commission  program  activities  with  respect  to  the  issue  of  comparable 
worth  are  still  in  the  planning  stage,  the  Commission  has  taken  no 
position  on  the  issue.  For  this  reason,  the  Chairman  cannot  accept  your 
invitation  to  testify  on  behalf  of  the  Commission  at  this  time.  While  it 
is  my  understanding  that  Commissioner  Mary  Berry  will  appear  before  your 
subcommittee  to  present  her  individual  views  on  the  subject,  I  do  not 
anticipate  that  any  other  Commissioner  will  testify  at  the  March  1 
hearing.   Moreover,  for  the  reasons  I  have  outlined,  I  also  will  not 
appear  before  the  subcommittee. 

On  behalf  of  Chairman  Pendleton  and  myself,  I  wish  to  thank  you  for  your 
invitation  to  testify  on  this  emerging  civil  rights  issue.   I  am  hopeful 
that  the  Commission  will  be  able  to  provide  the  subcommittee  with 
relevant  information  on  the  subject  following  our  planned  June 
consultation.   If  I  can  be  of  any  further  assistance  in  this  matter,  do 
not  hesitate  to  contact  me  at  523-5571,  or  Carol  A.  Bonosaro,  Assistant 
Staff  Director  for  Congressional  &  Public  Affairs  at  376-8307. 

Sincerely, 


LINDA  CHAVEZ 
Staff  Director 
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Mr.  Frank.  Please  proceed  Ms.  Berry. 

STATEMENT  OF  MARY  FRANCES  BERRY,  COMMISSIONER,  U.S. 
COMMISSION  ON  CIVIL  RIGHTS 

Ms.  Berry.  Thank  you  very  much,  Mr.  Chairman. 

The  Commission  has  not  yet  taken  a  formal  position  on  compara- 
ble worth,  but  I  might  point  out  that  not  only  has  our  staff  director 
stated  publicly  her  opposition  to  the  concept,  but  some  members  of 
the  Commission  have  already  stated  their  public  opposition  to  the 
concept. 

The  majority  of  the  Commission  says  that  they  are  going  to 
engage  in  factfinding  on  the  issue  of  comparable  worth.  I  think 
that,  given  that  a  public  position  has  already  been  stated,  we  can 
with  some  degree  of  certainty  imagine  what  the  result  will  be. 

But  my  purpose  in  being  here  is  not  really  to  talk  about  that 
issue  as  such  but  to  respond,  first  of  all,  because  the  history  of  the 
Commission  is  that  whenever  Congress  asks  us  to  testify  on  an 
issue,  we  tell  them  the  relevant  facts  that  we  know  on  that  issue 
because  one  of  our  major  roles  is  to  be  a  factfinding  body  for  the 
Congress,  as  well  as  any  administration. 

So,  even  when  we  have  no  policy  position  on  issues  in  the  past, 
we  have  come  forward  to  tell  the  committees  what  we  know.  So,  I 
have  come  forward  for  that  purpose. 

There  are  two  things  that  I  will  focus  on.  First  of  all,  I  want  to 
point  out  that  the  Commission  has  done  a  number  of  studies  in 
recent  years  which  support  the  notion  that  there  are  still  dispari- 
ties, wage  disparities  for  women  in  employment.  There  was  the 
"Social  Indicators  of  Equality  for  Minorities  and  Women"  study  in 
1978.  There  was  a  study  on  "Unemployment  and  Underemploy- 
ment Among  Blacks,  Hispanics  and  Women"  in  1982.  There  was  a 
1983  study  on  "Disadvantaged  Women  and  Their  Children  in  Pov- 
erty" which  focused  on  the  feminization  of  poverty. 

In  all  those  studies  we  found  out  that  a  major  problem  and  a 
continuing  problem — 1978,  1982,  1983— for  women  was  occupation- 
al segregation  and  wage  discrimination,  low-paying  work  and  low- 
paying  jobs. 

In  the  study,  "A  Growing  Crisis:  Disadvantaged  Women  and 
Their  Children,"  there  is  a  section  on  comparable  worth  which 
summarizes  what  was  known  at  that  time  about  the  issues  that 
were  raised.  I  just  want  to  point  out  that  the  continuing  poverty  of 
women,  the  feminization  of  poverty — if  we  want  to  do  something 
about  overcoming  that,  the  Commission  in  1983  believed  that  we 
had  to  absolutely  do  something  about  enforcing  the  laws  against 
sex  discrmination  in  wages  and  in  employment  generally  and  that 
we  have  not  been  doing  enough  in  the  relevant  agencies  about  this 
particular  problem. 

I  did  want  to  allude  to  one  section  of  that  report  which  is  rele- 
vant to  a  statement  that  a  Mr.  Michael  Horowitz  of  the  0MB  made 
that  was  in  the  New  York  Times  that  comparable  worth  would 
help  middle  class  white  women  at  the  expense  of  blacks.  It  is  yet 
another  attempt,  in  my  opinion,  to  try  to  divide  white  women  from 
minorities  on  civil  rights  issues. 
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But  we  noted  in  "Disadvantaged  Women  and  Their  Children" 
that  minority  women  have  as  much  to  gain  from  getting  rid  of 
wage  discrimination  and  occupational  segregation  as  do  women 
who  are  not  minorities.  We  might  also  point  out  that  so  do  minori- 
ty men  who  are  occupationally  segregated  if  something  is  done 
about  the  problem. 

But  let  me  focus  on  the  EEOC  briefly.  I  am  disappointed  that  Mr. 
Thomas  is  not  here  because  he  and  I  have  had  a  series  of  illuminat- 
ing exchanges  over  the  last  2  years  in  a  variety  of  forums  in  which 

1  always  find  that  he  and  Mr.  Reynolds  and  other  administration 
officials  are  willing  to  educate  me  about  the  constraints  which  con- 
fine the  Federal  Government  in  implementing  the  civil  rights 
laws 

Mr.  Frank.  I  envy  you,  Commissioner.  Apparently  my  colleagues 
and  I  have  been  deemed  ineducable  by  those  people. 

Ms.  Berry.  I  am  sorry  not  to  have  that  advantage  today. 

But  let  me  just  point  out  that  whatever  is  done  about  compara- 
ble worth  or  wage  discrimination  or  sex  discrimination  in  wages, 
we  have  been  looking  at  the  Federal  enforcement  effort  since  1971 
at  the  Commission,  monitoring  what  the  agencies  do,  what  do  they 
do  with  their  resources,  what  have  they  got,  what  are  the  produc- 
tivity measures. 

In  our  last  two  reports — 1983 — on  the  fiscal  year  1984  budget 
which  came  out  in  November,  we  found  continuing  deficiencies  in 
the  enforcement  effort  at  EEOC.  EEOC  has  been  plagued  over  the 
years  by  inadequate  resources  and  on  most  occasions  a  lack  of  ad- 
ministrative leadership. 

The  current  head  of  EEOC  is  very  long  on  rhetorical  commit- 
ments to  enforcement.  I  have  heard  him  make  some  beautiful 
statements  about  the  numbers  of  complaints  over  there  and  how 
they  seem  to  be  valid  and  how  he  is  going  to  do  something  about 
them  and  how  he  is  committed,  but  there  seems  to  be  a  lack  of 
energy  and  a  lack  of  resources  devoted  to  making  this  effort  real. 

One  has  to  recognize,  as  I  explain  in  detail  in  my  written  testi- 
mony and  which  is  further  explained  in  the  report,  that  the  work 
of  EEOC  is  labor  intensive.  This  means  that  their  people  have  to  do 
the  work.  What  EEOC  has  been  plagued  with,  among  other  prob- 
lems, is  the  continued  loss  of  staff  resources,  even  when  their 
budget  has  gone  up  because  of  a  pay-cost  supplemental.  If  you 
looked  at  the  numbers,  you  would  see  that  the  budget  has  in- 
creased a  little  bit.  They  in  fact  have  been  losing  staff.  At  one  point 

2  years  ago,  they  lost  50  attorneys  by  attrition  and  then  they 
couldn't  fill  the  vacancies  and  they  never  got  back  up  to  the  au- 
thorized strength. 

So,  what  you  have  over  there  is  an  accumulated  backlog  of  com- 
plaints with  more  complaints  added  for  a  front  log,  less  attention 
to  systemic  complaints,  even  though  the  head  of  EEOC  said,  after 
the  GM  settlement,  that  he  was  going  to  pay  more  attention  to 
that,  and  an  agency  which  is  not  discharging  its  responsibility  now 
but  which  keeps  telling  people — and  told  us  at  the  Commission 
when  we  showed  them  a  draft  report  of  the  November  1983  study- 
that  they  did  not  believe  the  resource  constraints  posed  a  signifi- 
cant barrier  to  any  current  goals. 
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I  had  better  point  out  that  the  data  for  these  studies— the  1983- 
84  budget  and  all  the  rest — came  from  the  agencies  and  from  the 
OMB.  It  is  not  something  that  the  Commission  went  out  and  found 
somewhere  in  the  street.  They  told  us  what  their  program  plans 
were,  how  much  money  it  would  take  to  do  what  they  proposed  to 
do.  Then  we  analyzed  it  in  terms  of  what  they  did  the  year  before 
with  the  money  they  had  and  then  made  a  recommendation  that 
their  budget  ought  to  be  at  least  as  much  as  they  requested. 

Congress  ended  up  appropriating  for  them  last  year  about  $4  mil- 
lion less  than  the  request,  which  means  that  you  have  a  joint  re- 
sponsibility between  the  Congress  and  the  EEOC  to  understand  the 
problem  of  resources.  They  have  requested  again  about  $160  mil- 
lion for  this  year,  and  we  will  see  what  will  happen  with  that.  But 
whatever  is  done  about  comparable  worth  or  however  it  is  defined, 
that  problem  is  going  to  plague  us,  and  the  most  chilling  thing 
from  Mr.  Thomas'  testimony,  which  I  had  an  opportunity  to  read 
before  I  sat  down  here,  Mr.  Chairman,  was  the  page  you  read  from 
where  he  said  that  "Because  of  the  need  for  a  Commission  decision 
following  Gunther  *  *  *  I  have  established  a  work  group"  to  figure 
out  what  the  policies  should  be.  Then  he  went  over  on  the  next 
page  to  list  a  number  of  questions  that  they  had  to  answer.  All  of 
these  questions  relate  to  procedures  that  EEOC  already  has  in 
place  for  handling  other  cases,  so  they  already  know  how  to  handle 
these  things;  all  they  have  to  do  is  apply  the  procedures  to  this 
issue. 

But  the  chilling  part  of  it  was  that  he  was  going  to  use  existing 
staff  and  staff  hours  to  form  this  little  work  group  to  focus  on  this 
specific  issue  when  in  fact  if  you  look  in  the  1984  budget  request, 
they  said,  for  example,  that  they  were  going  to  increase  technical 
assistance  for  fiscal  year  1984  because  they  believe  in  voluntary  f 
compliance.  Then  you  look  to  see  what  staff  is  going  to  do  it,  and 
they  say  that  they  will  reallocate  from  existing  staff  in  order  to  do 
that. 

Every  time  they  engage  in  some  initiative,  even  though  they 
don't  already  have  staff  to  do  what  they  need  to  do  now  and  they 
are  not  doing  it,  they  say,  "Oh,  well,  we  don't  need  any  more  re- 
sources." So,  you  have  a  resource  problem;  you  have  a  leadership 
problem  and  a  management  problem. 

Whatever  is  decided  about  this  issue  I  think  Congress  needs  to 
address  the  issue  of  leadership  and  resources  in  the  agency. 

I  would  be  pleased  to  answer  any  questions  you  might  have,  Mr. 
Chairman. 

Mr.  Frank.  Before  we  do  that,  let  me  say  that  without  objection 
your  written  statement  will  be  inserted  into  the  record  at  this 
point. 

[Ms.  Berry's  prepared  statement  follows:] 
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TESTIMONY  OF 

MARY  FRANCES  BERRY,  COMMISSIONER 

U.S.  COMMISSION  ON  CIVIL  RIGHTS 

BEFORE  THE  HOUSE  MANPOWER  AND  HOUSING  SUBCOMMITTEE 

OF  THE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

FEBRUARY  29,  1984 


I  am  pleased  to  have  the  opportunity  to  testify  before  the 
Subcommittee  as  it  considers  the  issue  of  pay  equity /comparable  worth, 
I  understand  that  the  Committee's  focus  is  primarily  on  EEOC's  handling 
of  sex-based  wage  discrimination  and  cases  since  the  Gunther  decision 
in  1981.  The  U.S.  Commission  on  Civil  Rights  has  not  yet  taken  a 
formal  position  on  the  issue  of  pay  equity/ comparable  worth.  However, 
I  am  able  to  provide  testimony  concerning  relevant  Commission  studies 
on  the  continued  employment  disparities  women  face  and  on  the  functioning 
and  record  of  EEOC  in  enforcing  Title  VII.  This  infonnation  might  help 
you  reach  some  conclusions  concerning  pay  equity/ comparable  worth  as  a 
policy  choice  and  what  would  be  required  for  its  implementation. 
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The  Comnission  on  Civil  Rights      has  devoted  a  great  deal 
of  attention  to  analyzing  issues  involving  sex  discrimination  in  employ- 
ment since  sex  was  added  to  our  jurisdictional  concerns  in  1972.  The 
Conmission  has  engaged  in  a  series  of  investigations  leading  to  reports 
on  issues  of  sex  discrimination  and  on  sex  discrimination  in  employment 
in  particular.  A  1978  report,  Social  Indicators  of  Equality  for 
Minorities  and  Women,  based  on  Census  data,  found  that  as  of  1976  the 
median  income  was  considerably  lower  for  women  with  four  or  more  years 
of  college  than  for  majority  males  with  the  same  education.  The  disparity 
was  tending  to  diminish  but  not  very  much.  The  average  occupational 
prestige  of  women  was  much  lower  than  for  majority  males  and  there 
were  slight  relative  declines  for  Mexican-American,  Puerto  Rican,  and 
white  women.  Occupational  segregation  and  dissimilarity  was  rampant 
and  between  1960  and  1976  had  worsened.  The  study  also  found  even 
after  statistically  equalizing  levels  of  educational  attainment, 
occupational  prestige,  age,  hours  and  weeks  worked,  and  local  cost  of 
living,  women  still  earned  only  60  percent  as  similarly  situated  males. 

In  1982  the  Commission  issued  another  report  based  on  Census 
data.  Unemployment  and  Underemployment  Among  Blacks,  Hispanics,  and  Women, 
in  which  we  found  that  after  controlling  for  family  background  factors, 
occupation,  and  experience,  an  additional  year  of  education  gave  women 
an  average  increase  in  earnings  that  was  only  40  percent  of  the  increase 
it  gave  men.  In  fact,  education  and  training,  which  can  be  expensive 
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and  time  consuming,  do  not  increase  the  earnings  of  women  of  all  races, 
as  well  as  minority  men,  to  the  degree  that  they  increase  majority  men's 
earnings.  The  study  found  again  that  wage  disparities  still  reflected 
the  concentration  of  women  in  low-paying  jobs,  but  also  that  this  con- 
centration did  not  account  for  the  entire  discrepancy.  Despite  the 
existence  of  Federal  laws,  such  as  the  Equal  Pay  Act  of  1963  and 
Title  VII  of  the  Civil  Rights  Act  of  1964,  and  State  laws  prohibiting 
sex  discrimination  in  employment,  the  Commission  has  found  that  many 
women  still  receive  less  pay  than  men  do  for  the  same  or  similar  work. 

The  same  Commission  study  found  that  white  non-Hispanic  women 
experienced  high  levels  of  many  types  of  underemployment,  especially 
inequitable  pay.  Black  and  Hispanic  women,  like  their  male  counter- 
parts, generally  experienced  higher  levels  of  unemployment  and  under- 
employment than  did  white  non-Hispanic  men. 

The  Commission,  at  least  before, the  addition  of  our  new  members, 
has  been  particularly  alarmed  about  the  increasing  income  disparities 
for  women,  especially  minority  women,  who  head  households.  Many  women 
who  head  households  remain  poor  even  though  they  are  employed  in  full-time 
jobs.  In  1980,  such  women  had  a  poverty  rate  of  5.4  percent,  which  was 
almost  three  times  the  rate  for  two-parent  households  and  twice  that 
for  male  single-parent  households.   The  Advisory  Council  on  Economic 
Opportunity  has  predicted  that 
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/all/  other  things  being  equal,  if  the 
proportion  of  the  poor  who  are  in  female- 
headed  families  were  to  increase  at  the 
same  rate  as  it  did  from  1967  to  1977,  the 
poverty  population  would  be  composed  solely 
of  women  and  their  children  by  about  the 
year  2000. 

The  Commission's  May,  1983  report  on  female-headed  households, 
entitled  A  Growing  Crisis:  Disadvantaged  Women  and  Their  Children. 
concluded  that  discrimination  in  training  and  employment  constitutes 
a  major  impediment  to  the  financial  security  of  such  households. 

I  do  not  know  what  position  the  new  majority  on  the  Commission 
will  take  on  the  issue,  but  the  disadvantaged  women  and  their  children 
study  explained  that  "comparable  worth,"  the  concept  that  within  a  given 
organization  jobs  that  are  equal  in  their  value  to  the  organization 
ought  to  be  compensated  equally,  whether  or  not  the  work  content  of  these  jobs 
is  similar,  has  been  described  as  of  relevance  to  women  and  to  minorities 
because  it  applied  whenever  substantial  job  segregation  between  different 
groups  exists  and  whenever  particular  jobs  are  dominated  by  particular 
groups.  Because  Congress  rejected  the  comparable  worth  theory  under 
the  Equal  Pay  Act  of  1963,  Title  VII  has  become  central  to  the  issue 
because  it  affects  the  full  range  of  employment  practices  and  specifically 
forbids  discrimination  in  compensation.  Title  VII  provides  protection 
against  employment  practices  that,  although  fair  in  form  and  administration, 
have  disparate  impact.  When  neutral  policies  and  practices  affect  a 
protected  group  more  harshly  than  others,  there  may  be  a  basis  for  a 
Title  VII  complaint.  The  Commission  report  noted  a  National  Academy  of 
Sciences  study  which  found  that  in  many  instances  jobs  held  mainly  by 
women  and  minorities  pay  less,  in  part,  because  they  are"  held  mainly 
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by  women  and  minorities.  "Many  women,"  the  Commission  study  concludes, 
"are  not  made  aware  of  the  effect  of  the  undervaluation  of  traditionally 
female  jobs  or  of  the  economics  of  self-support  when  they  are  young 
enough  to  make  crucial  training  and  employment  decisions.  The  result 
has  meant  poverty  for  a  large  number."  (p.  26)  In  its  findings,  the 
report  stated,  "In  cities  and  States  that  have  performed  job  evaluations 
to  determine  if  predominantly  female  jobs  are  underpaid,  wage  disparities 
favoring  men  have  been  found."  (p.  63) 

Over  the  years,  the  Commission  has  called  attention  to  the 
importance  of  consistent  and  coordinated  enforcement  of  Federal  laws 
and  Executive  orders  prohibiting  discrimination  against  women  and 
minorities  in  employment  and  pay.  We  have  concluded  in  1983  and  1984 
enforcement  reports  that  continuing  disparities  show  that  the  agencies 
with  enforcement  responsibilities  have  not  made  adequate  efforts  to 
discharge  their  duties. 

The  Commission  has  reported  that  many  of  the  problems  with 
enforcement  in    employment  discrimination  are  due  to  inadequate 
resources  or  a  lack  of  administrative  leadership.  The  Commission  has 
issued  reports  on  enforcement  resources  since  its  1971  Federal  Civil 
Rights  Enforcement  Report.  Our  most  recent  report.  Federal  Civil  Rights 
Conmitments:  An  Assessment  of  Enforcement  Resources  and  Performance, 
was  issued  in  November,  1983.  The  most  recent  report,  like  the  previous 
ones,  assumed  that  the  adequacy  of  resources  for  enforcement  must  be 
assessed  in  terms  of  the  activities  they  support  and  not  just  the  dollar 
value.  Agencies  must  investigate  and  decide  upon  discrimination  complaints. 
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They  must  collect  and  analyze  data  about  compliance  and  conduct 
investigations  in  individual  cases  and  instances  where  a  pattern  and 
practice  of  discrimination  seems  to  exist.  When  violations  are  found 
agreements  may  be  made  which  must  be  monitored  to  see  that  they  are 
carried  out.  When  agreements  cannot  be  reached,  enforcement  proceedings, 
including  litigation,  must  be  initiated  and  concluded.  Technical 
assistance  is  an  important  part  of  enforcement  so  that  those  who  must 
comply  understand  their  obligations  and  those  who  are  protected  know 
their  rights.  In  addition,  such  assistance  can  help  state  and  local 
agencies  to  play  an  effective  part  in  the  enforcement  effort.  Finally, 
Federal  enforcement  activities  must  be  coordinated  so  that  agencies 
carry  out  their  responsibilities  without  wasteful  or  unduly  burdensome 
duplication.  All  of  these  activities  require  staff,  information  systems, 
travel  and  administrative  overhead.  When  inadequate  resources  are 
provided,  enforcement  cannot  be  as  efficient. 

The  Coitinission  has  recognized  that  cutbacks  in  resources  might 
be  offset  by  strong  leadership,  better  management  and  better  coordination. 
But  our  examination  of  what  agencies  did  with  reduced  resources  forced 
us  to  conclude  that  no  such  improvements  could  compensate  for  severe 
reductions  in  budgetary  resources.  In  1983,  we  examined  the  agencies' 
plans  which  predicted  their  difficulties  would  increase  if  their  budgets 
would  remain  constrained  and  suggested  they  needed  additional  funds. 
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The  infonnation  used  in  the  Commission  reports  was  obtained 
from  0MB  and  agency  budget  documents  for  FY  1984  and  prior  years  and 
other  materials  generated  by  the  agencies,  including  program  plans  and 
Congressional  testimony.  In  accordance  with  Commission  policy,  each 
agency  was  given  an  opportunity  to  comment  on  the  factual  accuracy  of 
a  draft  of  the  relevant  portions  of  the  report.  Each  commented  and 
the  most  recent  data  they  provided  was  included  in  the  reports. 

The  Equal  Employment  Opportunities  Conmission,  one  of  the 
agencies  the  Commission  has  studied,  is  responsible  for  enforcing 
Title  VII  of  the  Civil  Rights  Act  of  1964,  the  Equal  Pay  Act  of  1963, 
the  Age  Discrimination  in  Employment  Act  of  1967,  and  Section  504  of 
the  Rehabilitation  Act  of  1973.  The  Commission's  FY  1984  enforcement 
report  noted  that  EEOC's  budget  has  increased  in  recent  years  but  that 
increase  has  been  small  and  resource  problems  have  contributed  to 
limited  progress  or  scaling  back  of  functions  such  as  complaint  backlog 
elimination,  litigation,  and  systemic  investigations.  EEOC's  budget 
increased  from  $124,562  million  in  FY  1980  to  $147,421  million  in  FY  1983 
which  included  a  $4.6  million  pay  raise  supplement.  But  EEOC's  staff 
decreased  between  FY  1980  and  FY  1983  by  592  authorized  positions, 
almost  16  percent  of  its  1980  authorized  strength.  The  FY  1984  request 
would  not  make  up  the  staff  losses.  Progress  was  made  between  1977  and 
1980  in  reducing  an  accumulated  backlog  of  individual  complaints, 
but  the  backlog  still  had  not  been  eliminated  by  FY  1983,  while  new 
charges  began  to  accumulate.  In  FY  1982  the  agency  informed  Congress 
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that  despite  staff  productivity  increases,  additional  loss  of  staff, 
coupled  with  continually  increasing  workloads,  would  result  in  an 
increase  in  the  agency's  complaint  inventory. 

EEOC  also  funds  and  provides  technical  assistance  for  designated 
state  and  local  fair  employment  practices  agencies  to  support  their 
processing  of  complaints.  In  1981  FEP  resolved  43  percent  of  the  Title  VII 
national  complaint  workload.  But  these  agencies  have  been  given  less 
in  resources  in  FY  1983  and  less  projected  for  FY  1984.  If  these 
agencies  are  forced  to  waive  jurisdiction  because  of  lack  of  resources, 
it  will  increase  EEOC's  caseload,  EEOC  has  been  able  to  give  less 
attention  to  its  pattern  and  practice  of  systemic  cases  because  of 
the  Title  VII  backlog.  After  the  settlement  of  the  GM  case  in 
October,  1983,  EEOC  indicated  it  would  give  more  attention  to  systemic 
cases.  New  litigation  dropped  sharply  in  FY  1982  then  increased 
slightly  in  FY  1983  though  fully  short  of  FY  1981  levels.  The  agency 
projected  more  litigation  for  FY  1984  as  well  as  an  increase  in  back 
pay,  but  EEOC  staff  indicated  that  staffing  may  be  inadequate  to  handle 
the  current  caseload  or  to  increase  litigation.  EEOC  lost  about  50 
staff  attorneys  in  FY  1982  due  to  attrition.  A  hiring  freeze  in  June, 
1982  prevented  filling  the  vacancies  which  were  subsequently  lost. 

EEOC  projects  an  increase  in  technical  assistance  for  FY  1984 
to  encourage  voluntary  compliance  using  current  staff.  But  given  the 
already  inadequate  staff  resources,  the  result  could  be  further  efficiency 
losses  in  complaint  resolution  and  litigation.  EEOC  in  commenting  on 
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the  Commission's  report  in  draft  did  not  believe  resource  constraints 
posed  a  significant  barrier  to  any  current  goals. 

Despite  clear  leadership  commitments  and  management  reforms, 
the  Conmission  worried  whether  EEOC  could  meet  its  goals  for  eliminating 
backlogs  of  complaints,  processing  new  complaints,  and  strengthening 
systemic  efforts  as  well  as  litigation.  The  Congress  appropriated 
for  EEOC  $3.9  million  below  the  requested  level  of  $155,300  million.- 
This  decrease  reinforced  the  concerns  raised  in  the  report  which 
analyzed  the  effects  if  $155,300  million  had  been  appropriated. 

Whatever  the  future  of  the  concept  of  comparable  worth,  the 
EEOC  will  have  continuing  great  difficulty  in  enforcement  if  existing 
resource  constraints  continue.  As  the  Commission  concluded  in  A 
Growing  Crisis:  Disadvantaged  Women  and  Their  Children.  "Continuing 
disparities  show  that  enforcement  agencies  need  to  strengthen  their 
efforts."  (p.  64) 

Mr.  Frank.  Thank  you  very  much  for  that  testimony. 

Mr.  McKernan? 

Mr.  McKernan.  Do  you  have  any  suggestions  on  the  resources 
that  would  be  necessary  for  the  EEOC  to  do  what  you  feel  is  their 
legislative  charge? 

Ms.  Berry.  That  is  the  same  question  that  our  Chairman,  Mr. 
Pendleton,  at  the  Commission  asked.  Whenever  the  Commission 
points  out — I  am  not  suggesting  that  you  know  him  or  are  aware  of 
this  but  I  am  just  used  to  the  question — that  an  agency  does  not 
have  sufficient  resources  to  do  what  it  proposes  to  do  and  what  it 
says  it  needs  to  do  and  they  don't  have  enough  because  they  don't 
have  as  much  as  they  said,  and  when  we  compare  productivity, 
then  he  says:  "How  much  would  it  take  to  do  ever3rthing  in  the 
world  that  this  agency  should  do?" 

I  don't  know  how  much  money  it  would  take  to  do  everything  be- 
cause I  don't  how  many  complaints  will  keep  coming  in.  I  don't 
know  how  many  cases  will  arise.  I  don't  have  any  measure. 

But  I  do  know  that,  given  the  number  of  cases  and  investigations 
that  they  are  already  involved  in  by  their  own  count — not  by  my 
count — they  don't  have  enough  in  the  way  of  staff  to  in  fact  devote 
themselves  to  handling  those.  I  would  be  satisfied — I  personally 
would  be  satisfied — if  they  were  given  an  appropriation  which  they 
said  would  meet  the  needs  that  they  have  now  to  do  something 
about  the  backlog  they  have  over  there  and  pursue  these  new  areas 
as  a  start,  and  then  we  would  see  how  we  go  forward  from  there. 

Mr.  McKernan.  You  also  said  that  one  of  the  problems  was  lack 
of  leadership.   I  would  assume  that  at  least  in   the  President's 


283 

budget  that  was  proposed  to  this  Congress  that  that  reflects  the 
current  leadership  at  the  EEOC;  that  is,  what  it  thinks  is  necessary 
to  carry  out  their  duty. 

Ms.  Berry.  No,  EEOC  did  not  get  the  amount  in  fiscal  year  1984 
that  they  requested.  That  was  lower  than  what  they  requested. 

Mr.  McKernan.  How  much  lower;  do  you  know? 

Ms.  Berry.  About  $4  million. 

Mr.  McKernan.  What  about  1985? 

Ms.  Berry.  For  1985  they  requested  about  $161  million.  I  don't 
know  what  is  going  to  happen  in  the  budget  process. 

So,  they  didn't  get  what  they  asked  for  in  the  first  place.  That 
was  my  point. 

Mr.  McKernan.  So,  your  point  is  that  we  ought  to  at  least  make 
sure  that  they  get  what  they  are  asking  for? 

Ms.  Berry.  Right,  but  it  is  more  complicated  than  that.  One,  if 
you  wanted  to  use  any  kind  of  measure  of  what  they  needed,  you 
could  at  least  begin  with  what  they  ask  for.  You  could  start  there. 

Second,  there  is  another  job  which  is  looking  at  what  they  did 
with  what  they  had  before  and  what  are  their  program  plans, 
which  they  give  and  which  are  not  secret,  they  say  what  they  need 
to  do  and  how  much  it  would  cost  to  do  it.  Very  often  they  don't 
ask  for  the  total  amount  that  would  be  necessary  to  do  what  is  in 
the  program  plans  because  they  have  made  a  budgetary  decision 
that  that  is  all  they  can  ask  for,  whatever  that  bottom  line  number 
is. 

So,  the  committees  need  to  have  available  to  them  both  of  those 
pieces  of  information. 

Then  you  have  a  third  problem.  The  third  problem  is:  Are  they 
proposing  to  do  the  kinds  of  things  that  are  envisioned  under  the 
law  that  should  be  done?  If  that  is  a  problem,  then  there  ought  to 
be  some  guidance  to  tell  them  in  fact  this  is  what  they  are  sup- 
posed to  do. 

So,  I  would  at  least  begin  with  what  they  at  least  assert  is  what 
they  need. 

Mr.  Frank.  I  am  glad  you  pointed  that  out  because  we  some- 
times do  a  little  too  much  fingerpointing  here  and  ignore  our  own 
responsibility.  I  wasn't  aware  that  the  budget  had  been  cut  below 
what  they  had  requested,  and  I  will  do  what  I  can  to  see  that  they 
are  given  at  least  what  they  asked  for  this  year. 

I  want  to  thank  you  for  your  thoughtful  testimony.  I  want  to 
stress  this.  It  is  important  that  you  are  someone  who  has  been  in 
this  business  of  dealing  with  discrimination.  I  think  it  was  impres- 
sive that  you  were  able  to  cut  through  some  of  the  supposed  diffi- 
culties that  they  have  been  magnifying. 

I  also  was  pleased  to  hear  you  address  the  comments  of  the  coun- 
sel to  0MB,  Mr.  Horowitz,  who  has  apparently  decided  that  provid- 
ing equal  treatment  for  women  in  the  area  of  pay  is  somehow 
antiblack.  Obviously,  your  career  is  one  which  has  shown  a  lot  of 
concern  and  action  against  race-based  discrimination. 

Would  you  elaborate  a  little  bit  on  your  evaluation  of  this  argu- 
ment that  somehow  helping  women  achieve  nondiscriminatory  pay 
scales  will  redound  to  the  disadvantage  of  blacks? 

Ms.  Berry.  The  point  that  was  made,  which  is  what  I  am  basing 
what  I  am  saying  on,  is  in  our  report  on  disadvantaged  women  and 
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their  children  in  poverty.  I  say  that,  Mr.  Chairman,  because  I,  as  a 
Commissioner,  never  make  statements  about  anything  unless  I 
base  it  on  a  report  or  a  study,  unless  I  say  that  it  is  my  personal 
view  and  this  is  not  my  personal  view.  I  am  basing  it  on  the  study. 

In  fact,  women — first  of  all,  Mr.  Horowitz'  statement,  by  the  way 
it  was  put  forward,  assumed  that  all  the  women  he  was  talking 
about  had  to  be  white  women.  There  are,  of  course,  black  women, 
Hispanic  women,  and  all  kinds  of  women  who  are  similarly  situat- 
ed and  are  affected  in  the  same  way.  That  is  the  first  error. 

The  second  error  is  that  women's  incomes  are  uniformly,  accord- 
ing to  the  evidence,  affected  in  terms  of  how  low  they  are,  based  on 
occupational  segregation  and  other  kinds  of  valuing  of  the  jobs  that 
they  have,  which  means  that  that  accounts  in  part  for  the  high 
poverty  rates  that  you  have  among  women. 

If  you  do  something  about  that  problem,  you  will  be  doing  some- 
thing about  not  just  the  problem  of  white  women;  you  will  be  doing 
something  about  the  problem  of  all  women.  That  is  No.  1. 

Second,  you  will  do  something  indirectly  about  the  occupational 
segregation  and  devaluation  of  jobs  that  confronts  minority  males 
who  very  often  may  be  in  jobs  that  are  occupationally  segregated 
where  the  wages  are  lower.  So,  I  am  not  even  reaching  the  issue  of 
how  expensive  it  is  to  do  this.  Other  witnesses  have  talked  about 
that,  and  they  know  more  about  that  than  I  do.  Maybe  I  will  learn 
more  after  we  investigate  that  at  the  Commission. 

But  I  am  just  saying  that  to  try  to  shift  it  in  terms  of  it  helping 
this  group  of  people  and  not  helping  that  group  of  people  is  divisive 
and  is  not  useful  and,  in  my  opinion,  not  factually  based. 

Mr.  Frank.  It  was  obviously  intended  to  be  divisive.  Having  seen 
some  of  Mr.  Horowitz'  work,  I  am  struck  that  this  is  the  only  time 
in  the  3  years  that  he  has  been  in  office  that  I  have  seen  him  evi- 
dence any  concern  for  discrimination  against  black  males,  and  he 
does  so  when  it  was  useful  to  try  to  discredit  others. 

One  of  the  things  that  became  clear  from  the  testimony  from  the 
Pay  Equity  Committee,  Mr.  Newman,  and  yourself  is  that  in  fact 
the  arguments  that  are  being  used  to  prevent  Federal  action  to  end 
sex-based  wage  discrimination  would  apply  with  great  force  against 
race-based  discrimination  too. 

For  instance,  this  insistence  that  you  have  to  prove  intent  and 
not  deal  with  impact.  If  people  get  enshrined  into  the  law  the  prin- 
ciple that  only  where  intent  can  be  proven  in  a  court  of  law  can 
you  act  against  discrimination  I  think  the  major  victims  of  that 
will  in  fact  be  black  people  and  Hispanic  people  and  others  who 
have  been  discriminated  against  on  the  grounds  of  color  and  race 
because  clearly  that  has  been  a  major  problem  there. 

So,  I  think  you  are  absolutely  right — not  only  will  minority 
women  be  direct  beneficiaries  of  ending  sex-based  wage  discrimina- 
tion, but  the  arguments  for  government  activity  against  discrimi- 
nation of  any  kind  apply  with  equal  force  to  race  and  sex,  and  if 
they  succeed  in  discrediting  those  arguments  in  the  context  of  sex 
discrimination,  the  very  same  people  will  use  the  very  same  argu- 
ments with  regard  to  race  discrimination. 

In  defense  of  Mr.  Reynolds,  he  doesn't  seem  to  me  any  less  inter- 
ested in  defending  women  against  discrimination  than  he  does  in 
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defending  people  of  color,  so  I  would  not  make  that  charge  against 
him  in  this  case. 

Ms.  Berry.  In  general,  Mr.  Chairman,  to  add  on  to  what  you  just 
said,  we  should  be  very  suspicious— those  of  us  who  are  interested 
in  advancing  civil  rights— when  people  try  to  argue  that  enforcing 
a  particular  law  is  going  to  help  one  group  and  not  another  be- 
cause the  civil  rights  laws  have  integrity,  and  they  are  part  of  legal 
developments  where  definitions  in  one  area  apply  in  the  other,  as 
we  saw  yesterday  in  the  example  of  the  Grove  City  case.  That  defi- 
nition of  what  happens  in  title  IX,  while  one  might  think  it  just 
has  something  to  do  with  women,  in  fact  has  to  do  with  title  VI 
and  504  and  the  language  in  all  of  these  areas.  So,  we  should  be 
very  suspicious  when  we  think  we  are  over  here  protecting  one 
thing  or  trying  to  advance  some  one  aspect  of  civil  rights  law  be- 
cause they  are  sort  of  a  seamless  web  in  many  ways. 

Mr.  Frank.  It  is  a  classic  case,  I  think,  of  the  privileged  and  the 
powerful  saying  to  one  disadvantaged  group,  "Watch  out,  that 
other  disadvantaged  group  may  be  nipping  at  your  heels,"  rather 
than  joining  in  a  common  effort  to  do  away  with  discrimination. 

I  thank  you  very  much. 

This  hearing  is  now  adjourned,  but  before  I  do  that  let  me  insert 
into  the  record,  without  objection,  the  written  statement  of  David 
L.  Slate,  General  Counsel  of  the  EEOC. 

[Mr.  Slate's  prepared  statement  follows:] 
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statement  0t    David  L.  Slate,  General  Counsel 
Equal  Employment  Opportunity  Commission 
Submitted  to  the 
Manpower  and  Housing  Subcommittee 
of  the 
House  Committee  on  Government  Operations 
February  29,  1984 


/ 
Thank  you  Chairman  Frank  for  inviting  me  to  submit 
testimony  regarding  the  EEOC's  litigation  of  sex-based  wage 
discrimination  claims  under  Title  VII  of  the  Civil  Rights  Act 
of  1964,  42  U.S.C.  §  2000e  et  sag.   The  Commission  is  firmly 
committed  to  the  litigation  of  cases  that  seek  to  remedy 
unlawful  wage  discrimination  on  the  basis  of  sex,  race, 
color,  or  national  origin.   As  recently  published  studies 
indicate,  the  average  earnings  of  women  and  minorities 
continue  to  remain  significantly  below  the  average  earnings 
of  males  and  non-minotities.   An  important  aim  of  our  litigation 
program,  therefore,  is  to  vigorously  enforce  the  prohibitions 
of  Title  VII,  42  U.S.C.  2000e  e_t  seq,  and  the  Equal  Pay  Act, 
29  U.S.C.  §  206(d),  in  an  effort  to  eradicate  unlawful  wage 
discrimination  in  any  form,  irtcluding  intentional  discrimina- 
tion in  the  setting  of  wages  and  salaries  and  the  classification 
of  jobs;  the  failure  to  provide  equal  pay  for  equal  or 
substantially  equal  work;  and  discrimination  in  the  provision 
of  fringe  benefits. 
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My  statement  will  focus  on  two  initiatives  we  have 
undertaken  in  an  effort  to  strengthen  the  Commission's 
litigation  program  as  well  as  to  direct  the  Commission's 
resources  on  a  priority  basis  to  the  litigation  of  cases 
involving  claims  of  discrimination  in  wages,  salaries,  and 
other  forms  of  compensation.   The  two  initiatives  that  I  will 
discuss  are  measures  that  seek  to  increase  both  the  quality 
and  the  impact  of  the  Commission's  overall  litigation  program 
and  thereby  also  to  incrase  our  efforts  to  combat  unlawful 
wage  discrimination  through  court  enforcement  of  Title  VII 
and  the  Equal  Pay  Act. 

The  composition  and  quality  of  the  Commission's  trial 
court  litigation  portfolio  is  largely  dependent  on  the  quality 
of  the  Commission's  charge  investigative  process.   The  pool  of 
charges  from  which  the  Commission  selects  its  direct  suit 
litigation,  in  fact,  is  limited  to  those  charges  which  have 
neither  been  closed  nor  settled  during  the  administrative  process, 
and  which  have  been  investigated  thoroughly  enough  to  support  a 
finding  of  reasonable  cause.   Consequently,  the  success  of 
the  Commission's  law  enforcement  efforts  —  including  its  efforts 
to  remedy  sex-based  wage  discrimination  —  depends  on  a  charge 
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processing  system  that  both  identifies  and  thoroughly  investi- 
gates all  charges  having  litigation  or  administrative  law 
enforcement  potential.   Accordingly,  the  first  initiative  that 
we  have  undertaken  is  one  designed  to  facilitate  the  early  iden- 
tification of  charges  having  litigation  potential  and  involving 
issues  of  particular  concern  to  the  Commission,  such  as  wage 
discrimination.   The  second  initiative  concerns  steps  we  have 
taken  to  encourage  more  complete  investigations  of  such  charges 
and  to  increase  the  number  of  thoroughly  investigated  charges 
that  the  Office  of  General  Counsel  can  use  as  the  basis  for 
litigation. 

•I .    National  Litigation  Plan 

The  first  initiative  is  the  Commission's  unanimous 
passage  last  November  22  of  the  Commission's  first  National 
Litigation  Plan.   The  Plan,  which  was  proposed  by  the  Office 
of  General  Counsel,  is  intended  to  provide  guidance  to  the 
Commission's  field  personnel  in  the  selection  of  charges 
appropriate  for  thorough  investigation  in  anticipation  of 
litigation.   Considering  that  last  year  alone  the  Commission 
received  in  excess  of  112,000  charges  of  discrimination,  and 
that  only  a  small  fraction  of  those  charges  is  eligible  for 
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the  sort  of  extended  investigation  typically  required  in 
advance  of  Commission  litigation,  it  is  critical  to  the 
success  of  the  Commission's  litigation  program  that  we  identify 
as  soon  as  possible  after  intake  those  charges  having  potential 
importance  to  our  litigation  program.   The  National  Litigation 
Plan  is  intended  to  guide  that  identification  process.   (A 
copy  of  the  Plan  is  attached  to  this  statement.) 

As  adopted,  the  Plan  identifies  five  general  categories 
of  charges  that  the  Commission  believes  deserve  priority 
consideration  in  the  Commission's  litigation  program.   (The 
categories  are  not  ranked  in  any  internal  order  of  priority, 
nor  are  they  intended  to  define  exclusively  those  types  of 
charges  appropriate  for  Commission  litigation.)   Briefly,  the 
five  categories  of  charges  are:   (1)  charges  presenting  legal 
issues  that  have  the  potential  of  promoting  the  development  of 
law  favorable  to  the  antidiscrimination  purposes  of  the  statutes 
enforced  by  the  Commission;   (2)  charges  alleging  challenges  to 
the  integrity  of  the  Commission's  charge  investigation  and 
conciliation  process;   (3)  charges  alleging  violations  of  estab- 
lished antidiscrimination  principles,  whether  on  an  individual, 
class,  or  systemic  basis;   (4)  charges  by  protected  groups  and 
individuals  in  need  of  enhanced  Commission  services;   and  (5) 
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charges  involving  issues  or  respondents  of  special  concern  to 

the  particular  geographic  region  served  by  each  of  the  Commission's 

District  Offices. 

The  Office  of  General  Counsel  recently  has  devoted 
considerable  effort  to  developing  one  of  the  central  features 
of  the  Plan:   namely,  the  identification  of  specific  issues 
and  charge  categories  appropriate  for  extended  investigation 
and  possible  litigation  by  the  Commission  under  the  first 
or  "law  development"  category  of  the  Plan.   In  accordance 
with  the  provisions  of  the  National  Litigation  Plan,  a  nine-member 
committee  developed  for  my  review  a  list  of  issues  which, 
once  adopted  by  the  Commission  as  the  "Early  Litigation  Identi- 
fication ('ELI')  Issues  List,"  will  guide  the  Commission's 
field  personnel  in  the  selection  of  charges  appropriate  for 
full  investigation. 

I  have  proposed  that  the  Commission  include  on  this 
list  of  priority  issues  several  types  of  discriminatory 
practices  that  result  in  lower  compensation  for  women.   Spe- 
cifically, I  have  proposed  that  the  Commission  designate 
for  priority  treatment  as  an  "ELI"  case  any  charge  alleging 
intentional  wage  or  salary  discrimination  under  Title  VII, 
including  claims  encompassed  within  the  Supreme  Court's 
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decision  in  County  of  Washington  v.  Gunther,  452  U.S.  161  (1981), 
and  including  discrimination  based  on  sex,  race,  color,  or 
national  origin.   The  designation  of  this  issue  as  a  priority 
in  the  National  Litigation  Plan  would  reinforce  the  Commission's 
existing  commitment  to  the  litigation  of  cases  under  Title 
VII  that  allege  intentional  discrimination  in  the  setting  of 
wage  rates  in  the  manner  described  by  the  Supreme  Court  in 
the  Gunther  case. 

The  Commission  has  consistently  taken  the  position  that 
claims  of  sex-based  wage  discrimination  under  Title  VII  are 
not  limited  by  the  Equal  Pay  Act's  standard  of  equal  pay  for 
equal  or  substantially  equal  work.   The  Commission,  through 
the  Solicitor  General's  Office,  filed  an  amicus  curiae  brief 
in  support  of  this  position  in  the  Gunther  case.   The  Court's 
ruling  in  Gunther  makes  it  clear  that  wage  discrimination 
claims  that  fail  to  satisfy  the  equal  work  standard  of  the 
Equal  Pay  Act  may  be  brought  under  Title  VII.   Although  the 
Court  did  not  define  what  would  constitute  proof  of  a  prima 
facie  case  of  wage  discrimination  under  Title  VII,  I  believe 
that  the  type  of  allegations  made  by  the  plaintiffs  in  the 
Gunther  case,  if  proven,  would  establish  a  prima  facie  case 
of  intentional  discrimination  in  violation  of  Title  VII,  and 
I  would  recommend  a  case  having  similar  allegations  to  the 
Commission  for  litigation  approval. 
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Before  the  Supreme  Court's  decision  in  Gunther,  the 
Commission  had  litigated  at  least  two  Title  VII  cases  involving 
very  similar  factual  allegations  of  intentional  discrimination 
in  the  setting  of  wage  rates  for  predominantly  female  jobs. 
The  Commission  filed  an  amicus  curiae  brief  in  lUE  v.  Westing- 
house  Electric  Corporation,  631  F.2d  1094  {3d  Cir.   1980), 
cert,  denied,  452  U.S.  967  (1981),  and  also  participated  as 
a  party  at  the  trial  court  level  in  portion  of  the  case. 
The  complaint  in  this  case  alleged  that  the  defendant's  wage 
structure  was  derived  from  a  deliberately  discriminatory  wage 
system  that  set  wage  rates  for  predominantly  female  jobs 
(e.g.,  assembly  line  jobs,  quality  control  jobs)  at  a  lower 
level  than  the  rates  set  for  predominantly  male  jobs  (e.g., 
janitor,  forklift  operator,  craft  jobs)  when  the  jobs  had 
received  the  same  "point  rating"  under  the  defendant's 
own  job  evaluation  study.   The  Third  Circuit  held  that  such  a 
claim  could  be  brought  under  Title  VII  and  that,  if  proven, 
the  alleged  intentional  discrimination  in  formulating  job 
classifications  and  setting  wage  rates  for  predominantly 
female  jobs  would  violate  Title  VII. 
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In  the  second  case,  EEOC  and  Wieland  v.  Marathon  Elec- 
tric Manufacturing  Corp.,  No.  77-C-312  (W.D.  Wis.),  and 
International  Brotherhood  of  Electrical  Workers  Local  1791 
and  EEOC  v.  Marathon  Electric  Manufacturing  Corp.,  No.  78-C-13 
(W.D.  Wis.),  the  Commission  intervened  in  two  private  lawsuits 
against  Marathon  Electric  Manufacturing  Corporation  alleging 
that  the  company  had  applied  its  point-factor  job  evaluation 
system  in  an  intentionally  discriminatory  fashion.   The  suit 
alleged  that  before  the  enactment  of  Title  VII,  the  company 
had  segregated  its  blue  collar  work  force  according  to  sex 
and  had  paid  women  less  than  men.   The  collective  bargaining 
agreement  designated  jobs  as  male  or  female,  and  the  company 
assigned  new  workers  according  to  sex.   After  Title  VII  became 
effective,  the  company  and  union  removed  the  sex  designations 
from  the  jobs  but  continued  to  use  a  point-factor  job  evaluation 
system  that  evaluated  the  male  and  female  jobs  as  having  the 
same  point  ranges.   However,  the  pay  scales  based  on  this 
evaluation  were  substantially  higher  for  the  male  jobs  than 
for  the  female  jobs.   Since  the  company  and  the  union  had 
amended  the  collective  bargaining  agreement  in  1978  to 
incorporate  a  unified  nondiscrimination  pay  plan,  the 
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Commission  settled  the  case  in  October,  1982  with  a  consent 

J 

decree  providing  for  $179,500  in  back  pay  and  a  training' 
program  designed  to  help  women  affected  by  the  earlier  sex- 
segregated  assignment  moved  into  higher  pay  positions. 

In  addition  to  recommending  the  inclusion  in  the 
National  Litigation  Plan  of  cases  involving  compensation 
issues  like  those  addressed  in  Gunther ,  Westinghouse ,  and 
Marathon  Electric,  the  Office  of  General  Counsel  also  has 
attempted  to  strengthen  its  enforcement  efforts  in  this  area 
by  emphasizing  combined  Title  VII/Equal  Pay  Act  cases.   It  is 
our  policy  to  file  a  complaint  under  \_/   both  statutes  whenever 
possible.    This  enables  the  Commission  to  take  advantage  of 
favorable  but  somewhat  different  provisions  in  both  statutes. 


_!/   The  Commission  cannot  file  concurrent  Title  VII/Equal  Pay 
Act  cases  against  state  and  local  government  employers.   Although 
the  Commission  investigates  and  conciliates  claims  filed  against 
state  and  local  governments,  it  does  not  have  authority  under 
Title  VII  to  file  suit  against  such  entities.   Section  706(f)(1) 
of  Title  VII,  42  U.S.C.  §  2000e-5 ( f  )  ( 1 ) ,  provides  that  the 
Attorney  General  shall  litigate  claims  against  state  and  local 
governments.   In  contrast,  the  Commission  does  have  authority 
to  sue  governmental  entities  under  the  Equal  Pay  Act  and  many 
of  the  Commission's  pending  Equal  Pay  Act  cases  involve  such 
employers. 
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By  filing  combined  Title  VII/Equal  Pay  Act  complaints,  for 
example,  the  Commission  seeks  to  protect  its  claim  for  relief 
against  the  possibility  that  the  court  might  find  that  the 
requirements  of  one  of  the  statutes  had  not  been  met.   Thus, 
if  a  court  applies  the  Equal  Pay  Act  narrowly  and  finds  that 
the  male  and  female  jobs  being  compared  in  the  lawsuit  do  not 
meet  that  Act's  standard  of  substantial  equality,  the  Commission 
nevertheless  could  prevail  by  demonstrating,  as  suggested  in 
Gunther ,  that  the  wage  disparity  was  caused  by  intentional 
discrimination  in  violation  of  Title  VII.   The  two  statutes 
also  differ  in  their  remedial  provision.   For  example,  in 
appropriate  cases,  the  Commission  may  proceed  under  the  Equal 
Pay  Act  provision  that  authorizes  a  court  to  assess  additional, 
liquidated  damages  in  an  amount  equal  to  the  back  wages  owing 
to  the  aggrieved  individuals  if  the  violation  is  proven  to  be 
willful.   On  the  other  hand,  while  prospective  remedies  under 
the  Equal  Pay  Act  generally  are  limited  to  raising  the  wage 
rates  of  the  affected  jobs  (including  appropriate  increases 
in  all  fringe  benefits).  Title  VII  gives  the  courts  broad 
equitable  discretion  to  fashion  a  remedy.   Thus,  if  it  developed 
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during  the  course  of  discovery  or  trial  of  a  case  that  | i 

discrimination  in  compensation  resulted  not  from  a  differential 
in  wages  for  males  and  femals  in  equal  jobs  but  from  the 
exclusion  of  women  from  certain  job  categories,  the  court 
"under  Title  VII  could  order  the  defendant  to  open  up  jobs 
from  which  women  had  been  excluded. 

Although  I  understand  that  the  Subcommittee's  primary 
interest  is  the  Commission's  policy  on  Gunther-type  compensa- 
tion cases  under  Title  VII,  I  would  like  to  point  out  briefly 
some  examples  of  recent  significant  litigation  by  the  Commission 
under  the  Equal  Pay  Act/Title  VII  or  the  Equal  Pay  Act  alone 
in  the  area  of  compensation  and  fringe  benefits.   These  cases 
illustrate  the  types  of  cases  that  we  are  interested  in  liti- 
gating under  the  National  Litigation  Plan  because  of  their 
potential  for  contributing  to  the  development  of  antidiscrimi- 
nation principles  in  ways  that  will  benefit  substantial  numbers 
of  persons  protected  by  these  statutes. 

Two  notable  recent  cases  filed  under  both  the  Equal 
Pay  Act  and  Title  VII  are: 

-   EEOC  V.  Hay  Associates,  545  F.  Supp.  1064  (E.D. 
Pa.  1982),  in  which  the  court  awarded  relief  to  the  female 
claimant  both  for  time  during  which  she  had  been  discriminatorily 
denied  promotion  to  the  position  of  consultant,  and  for  time 
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during  which  she  had  been  performing  work  equal  to  that  of  a 
male  consultant  who  received  a  higher  salary. 

-   EEOC  V.  Automatic  Vendors,  No.  C-83-4575  (N.D. 
Ohio,  filed  Nov.  7,  1983),  a  case  in  which  the  Commission  is 
alleging  sex  discrimination  in  wages,  recruitment,  job  assignment, 
promotion,  and  terms  and  conditions  of  employment  on  behalf  of 
38  female  Vending  Attendants  who  are  paid  less  than  male  Vending 
Attendants  and  male  Route  Drivers  who  perform  substantially 
equal  work  in  stocking  and  servicing  vending  machines. 

A  recently  filed  case  that  is  illustrative  of  our  Equal 
Pay  Act  litigation  involving  state  and  local  government  em- 
ployers is  EEOC  V.  Delaware  Department  of  Health,  No.  83-412 
(D.  Del.,  filed  June  28,  1983).   The  Commission's  complaint 
is  on  behalf  of  approximately  103  public  health  nurses  who 
are  performing  work  that  we  allege  is  substantially  equal  to 
the  work  of  a  Physician's  Assistant,  a  male  who  works  in  a 
clinic  and  is  paid  more  than  any  of  the  nurses  are  paid 
regardless  of  their  grade  level,  education,  or  supervisory 
responsibilities. 

The  Commission  has  secured  favorable  rulings  on  impor- 
tant legal  issues  in  a  number  of  recent  cases  brought  under 
the  Equal  Pay  Act  alone,  including: 

-   EEOC  V.  Liggett  &  Meyers,  Inc.,  690  F.2d  1072 
(4th  Cir.  1982),  in  which  the  Fourth  Circuit  upheld  the 
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district  court's  ruling  that  the  employer  had  willfully 
violated  the  Equal  Pay  Act  by  paying  female  supervisory 
and  clerical  workers  lower  wages  than  men  performing  sub- 
stantially equal  work.   The  appellate  court  articulated 
a  number  of  important  standards  for  determining  the  rate 
of  pay  of  the  comparable  male  that  is  to  be  used  in  cal- 
culating back  pay.   In  particular,  the  court  held  that  even  if 
the  male  employee  had  ceased  to  do  comparable  work  before  the 
complaint  was  filed,  the  district  court  should  project  his 
salary  forward  and  award  the  female  employees  the  percentage 
increases  that  the  male  employee  would  have  received  had  he 
continued  in  the  job. 

-  EEOC  V.  Justin  McCarthy,  32  FEP  Cases  815  (D.  Mass. 
1983),  which  to  our  knowledge  is  the  first  reported  Equal  Pay 
Act  decision  in  which  the  court  relied  heavily  on  a  multiple 
regression  analysis  to  prove  disparities  in  pay  between  male 
and  female  employees.   The  case  was  brought  on  behalf  of 
female  college  professors  who  were  paid  less  than  male  professors 
despite  similar  characteristics  such  as  rank,  department,  and 
prior  experience. 

Finally,  I  would  like  to  mention  several  cases  that 
we  have  litigated  involving  discrimination  in  the  provision  of 
fringe  benefits.   These  cases  are  significant  because  fringe 
benefits  constitute  an  increasingly  significant  portion  of  total 
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compensation  provided  by  many  employers.   As  you  are  no  doubt 

/ 

s.\iaLVQ,    these  two  cases  were  decided  favorably  by  the  Supreme 
Court  in  1983: 

-  Newport  News  Shipbuilding  &  Dry  Dock  Co.  v.  EEOC, 
103  S.  Ct.  2622  (1983).   In  this  case  the  Court  held  that  an 
employer  with  a  comprehensive  health  insurance  plan  covering 
expenses  of  employees'  spouses  but  limiting  benefits  for 
pregnanacy-related  disabilities  of  spouses  was  in  violation 
of  the  Pregnancy  Discrimination  Act  amendment  to  Title  VII, 
because  the  plan  gave  married  male  employees  benefits  for 
their  dependents  which  were  less  inclusive  than  the  depen- 
dency coverage  provided  for  married  female  employees. 

-  Arizona  Governing  Committee  v.  Norris,  103  S.  Ct. 
3492  (1983).   In  this  case,  in  which  the  Commission  partici- 
pated at  the  circuit  court  level  as  amicus,  the  Court  held 
that  Title  VII  prohibits  an  employer  from  offering  its 
employees  pension  benefits  from  insurance  companies  where  the 
benefits  are  based  on  sex-based  actuarial  tables  and  that 
therefore  provide  lower  monthly  retirement  benefits  to  its 
female  employees  than  its  male  employees,  despite  the  fact 
that  the  contributions  made  by  the  male  and  female  employees 
were  the  same.   Currently,  the  Commission  is  litigating  a 


\ 


300 


like  issue  in  Spirt  and  EEOC  v.  TIAA/CREF,  691  F.2d  1054 
{2d  Cir.  1982)  where  the  judgment  was  vacated  and  the  case  was 
remanded  to  the  Second  Circuit  for  consideration  in  the  light  of 
the  Morris  decision  and  in  EEOC  v.  Colby  College,  589  F.  2d  1139 
(1st  Cir.  1978). 

I  believe  that  through  the  litigation  of  cases  such 
as  these  the  Commission  has  made,  and  will  continue  to  make, 
a  significant  contribution  to  the  development  of  the  law 
regarding  discrimination  in  all  forms  of  compensation 
and  has  secured  substantial  relief  for  victims  of  sex  dis- 
crimination. 

II .    Improvements  in  Charge  Processing  System 

The  early  identification  of  charges  presenting  allega- 
tions important  to  the  Commission's  litigation  program, 
such  as  those  that  I  have  just  discussed,  would  be  inconse- 
quential absent  an  adequate  investigation  of  such  charges. 
The  second  initiative  I  will  summarize,  therefore,  concerns 
certain  modifications  being  undertaken  at  the  Commission 
to  improve  the  administrative  charge  process. 
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I  believe  that  the  Conunission  is  litigating  fewer 
cases  than  it  is  capable  of  litigating  in  all  areas  of  the 
law,  including  the  area  of  compensation  discrimination.   I 
am  troubled  by  the  fact  that  during  the  last  several  years 
the  number  of  new  case  filings  by  the  Office  of  General 
Counsel  has  diminished.   Case  filings  have  declined  under 
all  three  statutes  enforced  by  the  Commission  (Title  VII, 
the  Equal  Pay  Act,  and  the  Age  Discrimination  in  Employment 
Act),  and  this  has  had  an  adverse  effect  on  the  Commission's 
litigation  of  wage  discrimination  cases  as  well  as  cases 
involving  other  forms  of  discrimination. 


However,  I  believe  that  it  would  be  a  serious  mistake 
to  presume  without  further  inquiry  that  the  diminution  in 
case  filings  over  the  last  few  years  has  been  due  either  to 
the  unavailability  of  resources  sufficient  to  litigate  more 
cases,  or  to  some  sort  of  official  unwillingness  to  litigate 
more  cases  or  particular  type  of  cases  despite  the  availability 
of  resources.   To  the  contrary,  I  firmly  believe  that  we  have 
both  the  resources  and  the  willingness  to  litigate  more 
cases.   What  I  believe  we  have  been  lacking  for  the  last  few 
years  at  the  EEOC  is  an  adequate  number  of  fully  investigated 
cases  worthy  of  Commission  litigation;  and  I  further  believe 
that  the  absence  of  such  cases  is  a  direct  result  of  the 
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Rapid  Charge  Processing  System  as  instituted  in  1979. 
Specifically,  I  believe  that  that  system's  philosophy  of 
rapidly  closing  backlog  charges  unfortunately  was  adopted 
wholesale  and  applied  to  virtually  all  charges  of  discrimina- 
tion filed  with  the  Commission,  without  due  regard  to  the 
merits  or  litigation  potential  of  the  charge,  the  complexity 
of  the  charge,  or  the  exigencies  of  the  investigation.   The 
result,  I  believe,  was  to  diminish  substantially  the  pool 
of  adequately  investigated  charges  available  for  litigation. 

Although  a  variety  of  reasons  (such  as  charging  party 
and  respondent  expectations,  the  avoidance  of  backlogs  and 
stale  evidence,  and  the  efficient  use  of  Commission  resources) 
obviously  support  expeditious  charge  processing  as  a  legiti- 
mate goal  of  the  EEOC,  those  reasons  by  no  means  suggest  that 
that  goal  should  eclipse  the  Commission's  primary  goal  of 
effective  law  enforcement.    What  we  are  attempting  to  do, 
therefore,  is  to  eliminate  those  aspects  of  the  Rapid  Charge 
Processing  System  that  tend  to  promote  premature  or  arbitrary 
charge  closures  at  the  possible  expense  of  quality  investiga- 
tions and  EEOC  law  enforcement  responsibilities.   Moreover, 
it  is  our  belief  that  this  can  be  accomplished  without  sacri- 
ficing the  Commission's  obligation  to  ensure  reasonably  prompt 
charge  processing.  • 
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Accordingly,  the  Office  of  General  Counsel  has  been 
working  closely  with  Chairman  Thomas  to  devise  modifications 
to  the  Rapid  Charge  Processing  System  which  hopefully  will 
make  the  system  more  responsive  to  EEOC ' s  law  enforcement 
responsibilities.   In  addition  to  the  charge  screening  and 
early  identification  guidance  provided  by  the  National 
Litigation  Plan,  these  modifications  include: 

"  enlarging  the  processing  time  available  for  the 
investigation  of  charges  having  litigation  or  administrative 
law  enforcement  potential; 

"   eliminating  staff  performance  appraisal  incentives 
that  might  have  the  effect  of  encouraging  premature  charge 
closures  or  settlements  at  the  possible  expense  of  investi- 
gative quality; 

"   increasing  attorney  involvement  at  certain 
critical  stages  in  the  investigation  of  charges  having 
litigation  or  law  enforcement  potential;   and 

"  attempting  to  ensure  that  charges  assigned  for 
rapid  processing  are  those  amenable  to  an  adequate  investi- 
gation using  rapid  investigative  techniques  alone. 
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Notably,  on  December  6,  1983,  the  full  Commission 
unanimously  approved  a  resolution  directing  the  implementa- 
tion of  these  and  other  modifications.   I  believe  that  in 
conjunction  with  the  early  identification  procedures  mandated 
by  the  National  Litigation  Plan,  and  the  inclusion  in  the  Plan 
of  a  number  of  issues  involving  sex-based  discrimination  in 
compensation,  these  modifications  will  strengthen  greatly  the 
Commission's  investigation  and  litigation  programs  generally, 
and  thereby  also  enhance  the  Commission's  efforts  to  redress 
wage  discrimination. 

Thank  you  again  for  the  opportunity  to  submit  my 
comments.   I  would  be  happy  to  respond  to  any  further 
questions  that  you  may  have  with  a  supplemental  written 
statement. 
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THE  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION'S 
NATIONAL  LITIGATION  PLAN 


STATEMENT  OF  PURPOSE 

The  Equal  Employment  Opportunity  Commission  enforces 
this  nation's  antidiscrimination-in-employment  laws  in 
three  principal  ways:   by  encouraging  voluntary  compliance 
with  those  laws,  by  investigating  and  conciliating  charges 
of  discrimination,  and  by  conducting  enforcement  litigation 
in  federal  courts.   Of  particular  importance  to  the  Commis- 
sion's antidiscrimination  efforts  is  the  last  of  these 
enforcement  mechanisms:   the  Commission's  nationwide  litiga- 
tion program.   In  addition  to  securing  court-ordered  enforce- 
ment of  Title  VII  of  the  Civil  Rights  Act  of  1964,  the  Age 
Discrimination  in  Employment  Act,  and  the  Equal  Pay  Act  on 
a  case-by-case  basis,  the  Commission's  litigation  program 
provides  critical  support  to  other  Commission  law  enforcement 
efforts  by  encouraging  widespread  voluntary  compliance  with 
the  antidiscrimination  statutes;  by  promoting  the  Commission's 
investigative  and  conciliation  efforts;  and,  by  contributing 
significantly  to  the  development  of  national  legal  principles 
favorable  to  equal  employment  opportunity.   The  Commission, 
therefore,  considers  support  for  its  litigation  program  to 
be  among  the  Commission's  highest  priorities. 
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The  true  strength  of  the  Conunission' s  litigation 
program,  of  course,  lies  not  simply  in  its  existence,  but 
rather,  in  the  considered  and  deliberate  direction  of 
limited  Commission  resources  toward  the  litigation  of  those 
cases  that  will  best  achieve  the  antidiscrimination  purposes 
of  Title  VII,  the  Age  Discrimination  in  Employment  Act,  and 
the  Equal  Pay  Act.   The  Commission^  believes  that  it  is  the 
purpose  and  potential  impact  of  each  case  it  litigates  — 
rather  than  simply  the  quantity  of  those  cases  —  that 
provides  the  best  measurement  of  its  commitment  to  elimi- 
nate employment  discrimination  in  the  United  States. 
Accordingly,  the  purpose  of  this  National  Litigation  Plan 
is  to  set  forth  the  basic  principles  the  Equal  Employment 
Opportunity  Commission  has  adopted  to  guide  its  legal  and 
compliance  staffs  in  selecting  cases  for  litigation.   It 
should  be  noted  that  in  conjunction  with  this  National 
Litigation  Plan,  the  Commission  remains  strongly  committed 
to  the  development  of  a  charge  processing  system  that 
thoroughly  investigates  all  charges  having  litigation  or 
administrative  enforcement  potential,  regardless  of  the 
nature  and  scope  of  such  charges. 

With  the  advice  of  its  General  Counsel,  the  Commission 
has  identified  five  categories  of  cases  that  it  considers 
to  be  of  the  highest  priority  for  the  Commission's  litiga- 
tion program.   These  categories  include: 
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(1)  Cases  having  the  potential  of  promoting  the 
development  of  law  favorable  to  the  anti- 
discrimination purposes  of  the  statutes 
enforced  by  the  Commission; 

(2)  Cases  seeking  to  protect  the  integrity 
of  the  Commission's  charge  investigation 
and  conciliation  process; 

(3)  Cases  involving  violations  of  established 
antidiscrimination  principles,  whether  on 
an  individual,  class,  or  systemic  basis; 

(4)  Cases  designed  to  provide  Commission 
services  to  localities  and  protected 
groups  and  individuals  in  need  of 
enhanced  Commission  service;  and, 

(5)  Cases  involving  issues  of  special 
concern  to  the  particular  geographic 
region  served  by  each  of  the  Commis- 
sion's District  Offices. 

The  following  portions  of  this  Plan  will  describe  each 
of  these  categories  of  cases  in  greater  detail.   The  Commis- 
sion expects  charges  falling  within  these  categories  to  be 
thoroughly  investigated,  vigorously  pursued,  and,  if  present- 
ing sufficient  evidence  to  support  a  "cause"  finding,  promptly 
submitted  for  litigation  authorization  in  the  event  concil- 
iation fails.   The  Commission  notes,  however,  its  continued 
willingness  to  consider  all  cases  presented  for  litigation 
authorization  (whether  by  direct  suit,  intervention,  or 
amicus  participation),  even  if  a  particular  case  does  not 
fall  precisely  within  any  of  the  Commission's  priority  litiga- 
gation  categories. 
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EEOC  LITIGATION  PRIORITIES 

I.    Cases  having  the  potential  of  promot- 
ing the  development  of  law  favorable 
to  the  antidiscrimination  purposes  of 
the  statutes  enforced  by  the  Commission 

The  Commission  recognizes  that  the  public  benefit 
resulting  from  even  a  single  case  in  litigation  can  be 
tremendous  if  the  case  presents  a  legal  issue  of  signi- 
ficance to  the  antidiscrimination  purposes  of  the  statutes 
enforced  by  the  Commission.   Since  the  inception  of  the 
Commission,  for  example,  individual  cases  in  which  the 
Commission  has  participated  have  established: 

°      that  Title  VII  proscribes  not  only  overt 
discrimination  but  also  facially  neutral 
employment  policies  or  practices  that  have 
a  disparate  impact  and  cannot  be  justified 
by  business  necessity,  Griggs  v.  Duke  Power  Co. , 
401  U.S.  424  (1971) ; 

"   that  a  denial  of  back  pay  to  victims  of  dis- 
crimination, absent  special  circumstances,  is 
an  abuse  of  the  trial  court's  discretion  under 
Title  VII,  Albemarle  Paper  Co.  v.   Moody,  422 
U.S.  405  (1975),  and  that  retroactive  seniority 
may  be  awarded  to  identifiable  victims  of 
discrimination,  Franks  v.  Bowman  Transportation 
Co. ,  424  U.S.  747  (1976) ; 

°      that  Title  VII  does  not  prohibit  an  employer 
and  union  from  voluntarily  engaging  in  race- 
conscious  affirmative  action  to  remedy  racial 
imbalances  in  traditionally  segregated  job 
categories.  United  Steelworkers  of  America  v.  Weber, 
443  U.S  193  (1979) ; 
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that  neither  state  "protective"  legislation 

nor  generalized  assumptions  about  the  physical 

capabilities  of  female  employees  renders  sex 

a  bona  fide  occupational  qualification  under  Title 

VII,  Rosenfeld  v.  Southern  Pacific  Co.,  444  F.2d 

1219  (9th  Cir.  1971)  ; 

that  the  BFOQ/business  necessity  defense  must  be 
construed  narrowly  to  apply  only  when  the  essence 
of  the  employer's  business  operation  would  be  under- 
mined by  not  hiring  members  of  one  sex  exclusively; 
the  defense  cannot  be  based  on  business  convenience 
or  customer  preference,  Diaz  v.  Pan  American  World 
Airways,  Inc.,  422  F . 2d  385  (5th  Cir.),  cert,  denied, 
404  U.S.  950  (1971); 

that  a  policy  of  disqualifying  from  employment 
persons  with  arrest  records  but  no  criminal 
convictions  violates  Title  VII  because  it  has 
a  disparate  racial  impact  and  cannot  be  justified 
by  business  necessity,  Gregory  v.  Litton  Systems, 
Inc.  ,  316  F.  Supp.  401  (CD.  Cal.  1970),  aff 'd, 
472  F.2d  631  (9th  Cir.  1972); 

that  Title  VII  prohibits  an  employer  from 
requiring  female  employees  to  make 
larger  contributions  to  a  pension  fund 
than  male  employees  in  order  to  obtain 
the  same  retirement  benefit.  City  of 
Los  Angeles,  Department  of  Water  and  Power  v. 
Manhart,  435  U.S.  702  (1978),  and  from 
offering  employees  pension  benefits  from 
insurance  companies  that  use  sex-based 
actuarial  tables  providing  lower  monthly 
retirement  benefits  to  female  employees 
than  male  employees,  Arizona  Governing 
Committee  v.   Norris,  51  U.S.L.W.  5243 
(198  3) ; 

that  the  Age  Discrimination  in  Employment 
Act  is  constitutional  as  applied  to  state 
and  local  governments,  EEOC  v.  State  of 
Wyoming,  51  U.S.L.W.  4219  (1983); 
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that  the  Pregnancy  Discrimination  Act  of  1978 
amended  Title  VII  so  as  to  make  it  unlawful 
for  employers  to  cover  the  medical  costs  of 
pregnancies  of  employees'  wives  less  favorably 
than  other  medical  conditions  of  employees' 
spouses,  Newport  News  Shipbuilding  &  Dry  Dock  Co. 
V.  EEOC,  51  U.S.L.W.  4837  (1983); 

that  a  Title  VII  suit  may  encompass  any 
kind  of  discrimination  like  or  reasonably 
related  to  allegations  in  the  charge  or 
growing  out  of  a  reasonable  investigation 
of  the  charge,  Sanchez  v.  Standard  Brands, 
Inc. ,  431  F.2d  455  (5th  Cir.  1970); 

that  because  the  EEOC  acts  to  vindicate  the 
public  interest  in  preventing  employment 
discrimination,  the  Commission  may  seek  class- 
wide  relief  under  section  706  of  Title  VII 
without  obtaining  class  certification 
pursuant  to  Rule  23  of  the  Federal  Rules  of 
Civil  Procedure,  General  Telephone  Co.  of  the 
Northwest  v.  EEOC,  446  U.S.  318  (1980); 

that  the  prohibition  against  retaliation  in 
section  704(a)  of  Title  VII  is  to  be  broadly 
construed  and  protects  a  charging  party's 
efforts  to  gather  evidence  to  support  the 
charge,  EEOC  v.  Kallir,  Philips,  Ross,  Inc., 
401  F.  Supp.  66  (S.D.N.Y.  1975),  aff 'd,  559 
F.2d  1203  (2d  Cir.),  cert,  denied,  434  U.S. 
920  (1977),  or  to  oppose  unlawful  discrimina- 
tion, EEOC  V.  Crown  Zellerbach  Corp.,  32  FEP 
Cases  809  (9th  Cir.  1983). 
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Obviously,  the  legal  rule  established  in  each  of  these 
cases  has  promoted  antidiscrimination  principles  in  a  manner 
far  beyond  the  expectations  of  the  charging  parties  on  whose 
behalf  the  action  was  brought,  and  thereby  benefitted  direct- 
ly perhaps  thousands  of  individuals  in  their  subsequent  pursuit 
of  redress  from  employment  discrimination.   The  Commission 
therefore  desires  to  continue  this  distinguished  contribution 
to  the  development  of  antidiscrimination  principles  by  attemp- 
ting to  anticipate  and  participate  in  the  litigation  of  un- 
resolved issues  of  importance  to  the  persons  protected  by  the 
statutes  enforced  by  the  Commission. 

Accordingly,  the  Commission  hereby  directs  the  Office 
of  General  Counsel  to  prepare,  on  at  least  an  annual  basis, 
a  list  of  legal  issues  intended  to  guide  field  personnel 
in  the  selection  of  cases  appropriate  for  Commission  litiga- 
tion.  The  Commission  directs  that  this  issue  list  be  prepared 
by  a  committee  consisting  of  six  designees  of  the  General 
Counsel's  selection  (two  of  whom  shall  be  Regional  Attorneys), 
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and  one  designee  each  from  the  Office  of  Program  Opera- 
tions, the  Office  of  Legal  Counsel,  and  the  Office  of 
Program  Research.   The  Commission  directs  that  the  issue 
list  developed  by  that  committee  and  approved  by  the 
General  Counsel  be  submitted  to  the  Commission  for  its 
approval  and/or  modification  on  at  least  an  annual  basis 
beginning  on  November  15,  1983.   The  list  developed  shall 
include  for  each  issue  identified,  if  desirable  in  the 
opinion  of  the  General  Counsel,  the  identification  of  the 
particular  United  States  Circuit  Courts  of  Appeals  or 
federal  district  courts  in  which  the  issue  is  in  need  of 
resolution  or  clarification.   The  issue  list  finally 
approved  by  the  Commission  shall  be  known  as  the  "Early 
Litigation  Identification  ("ELI")  Issues  List"  in  accor- 
dance with  Section  12  of  the  Commission's  Compliance 
Manual.   The  Commission  will  assign  priority  to  the 
litigation  of  cases  presenting  issues  identified  on  that 
list. 

The  Commission  also  will  endeavor  to  litigate  whenever 
necessary  to  defend  or  seek  judicial  validation  of  guide- 
lines and  regulations  published  by  the  Commission.   The 
Commission  undertakes  to  establish  guidelines  and  regulations 
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in  pursuit  of  its  responsibility  to  interpret  the  statutes 
it  enforces,  and  it  considers  its  published  guidelines  and 
regulations  to  be  an  integral  part  of  its  law  enforcement 
program.   Accordingly,  the  Commission  assigns  priority  to 
the  litigation  of  cases  offering  an  opportunity  for  judicial 
validation  of  those  guidelines  and  regulations. 

II.   Cases  seeking  to  protect  the  integrity 

of  the  Commission's  charge  investigation 
and  conciliation  process 

A  second  category  of  cases  to  which  the  Commission  assigns 
priority  are  cases  posing  a  challenge  to  the  integrity  of  the 
'   Commission's  charge  investigation  and  conciliation  process. 
i   These  cases  typically  are  of  three  types: 

A.   Cases  Protecting  Access  to  Commission  Processes 
Because  the  vast  majority  of  the  Commission's  work  involves 
the  pre-litigation  receipt,  investigation,  and  conciliation  of 
charges  of  discrimination,  the  overall  success  of  the  Commission's 
law  enforcement  activities  depends  in  large  part  on  people 
having  unfettered  access  to  its  investigatory  process.   Thus, 
the  Commission  is  committed  to  the  prompt  and  vigorous  litiga- 
tion of  cases  involving  retaliation  against  employees  who  either 
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invoke  the  protection  of  the  Commission's  process,  participate 
in  a  Commission  investigation  or  proceeding,  or  oppose  employment 
practices  made  unlawful  by  one  of  the  statutes  enforced  by  the 
Commission.  Instances  of  retaliation  challenge  the  very  heart 
of  the  Commission's  enforcement  program,  and  it  is  the  Commis- 
sion's policy  to  respond  to  such  cases  swiftly  and  forcefully. 

B.  Cases  Protecting  Commission  Access  to  Information 
The  Commission's  access  to  information  relevant  to  a  charge 

of  discrimination  also  is  critical  to  the  success  of  its  investi- 
gation and  conciliation  process.   Therefore,  the  Commission  will 
litigate  whenever  necessary  to  protect  its  right  of  access  to 
such  information.    The  Commission  consequently  will  continue  to 
support  a  strong  subpoena  enforcement  program,  and  will  assign 
priority  to  all  cases  in  which  respondents  attempt  to  frustrate 
the  Commission's  information  gathering  process. 

C .  Cases  Protecting  Commission  Agreements 

In  order  to  effectuate  Congress'  intent  that  the  Commis- 
sion informally  resolve  employment  discrimination  charges 
whenever  possible,  the  Commission  also  will  endeavor  to  autho- 
rize litigation  whenever  necessary  to  seek  judicial  enforcement 
of  settlement  and  conciliation  agreements  obtained  during  the 
charge  processing  stage. 
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III.  Cases  involving  violations  of  established 
antidiscrimination  principles,  whether  on 
an  individual,  class,  or  systemic  basis 

The  Commission's  commitment  to  participating  in  the 
continuing  development  of  this  nation's  antidiscrimination 
laws  in  no  way  diminishes  its  equally  strong  commitment  to 
respond  promptly  and  forcefully  to  violations  of  established 
antidiscrimination  principles,  whether  on  an  individual, 
class,  or  systemic  basis.   Consequently,  the  Commission  will 
remain  continually  alert  for  cases  involving  conduct  that 
openly  contravenes  the  statutes  it  enforces;  cases  involving 
harassment  or  segregation  of  employees  on  the  basis  of  race, 
sex,  national  origin,  religion,  or  age;  and  cases  involving 
policies  or  practices  that  have  a  widespread  discriminatory 
effect.   The  Commission  believes  that  its  continued  presence 
in  such  cases  will  further  serve  the  central  purposes  under- 
lying all  EEOC  litigation:   securing  appropriate  remedies  for 
victims  of  discrimination,  eliminating  the  effects  of  past 
discrimination,  and  preventing  additional  discrimination  in 
the  future. 
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IV.   Cases  designed  to  provide  Conunission  services  to 

localities  and  protected  groups  and  individuals  in 
need  of  enhanced  Commission  service 


One  of  the  Commission's  primary  goals  is  to  ensure 
the  availability  of  its  services  to  all  persons  protected 
by  the  statutes  it  enforces.   Accomplishing  that  goal, 
however,  often  is  difficult.   Changing  immigration  patterns, 
for  example,  constantly  bring  new  and  diverse  peoples  to 
the  United  States,  and  thereby  present  the  Commission  with 
new  and  diverse  challenges  to  its  antidiscrimination  efforts. 
Similarly,  the  mobility  of  this  nation's  residents  as  well 
as  its  sheer  geographic  size  present  the  Commission  with  an 
immense  challenge  in  terms  of  ensuring  the  availability  of 
its  services  to  all  persons  and  areas  in  the  United  States. 
The  Commission  remains  committed,  nonetheless,  to  meeting 
these  challenges  in  every  way  possible,  and  believes  that 
its  litigation  program  can  play  a  vital  role  in  those 
efforts. 

Accordingly,  the  Commission  will  assign  priority  to 
the  litigation  of  cases  involving  persons  who  are  members 
of  protected  groups  in  need  of  enhanced  Commission  service, 
and  to  cases  arising  in  localities  where  the  presence  of 
Commission  litigation  has  not  been  frequent.   The  Commis- 
sion hopes  thereby  to  expand  its  services  to  underserved 
areas  and  individuals,  as  well  as  to  increase  generally  the 
public's  awareness  of  Commission  services. 
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The  Commission  recognizes  that  the  success  of  its  efforts 

I 
[|  in  this  regard  will  depend  in  large  measure  on  the  sensitivity 

of  its  field  personnel  to  potential  service  deficiencies  within 

their  particular  geographic  regions.   Protected  groups  in  need 

of  enhanced  service  in  one  city  or  area  of  the  country,  for 

example,  will  not  necessarily  be  identical  to  protected  groups 

in  nee'd  of  enhanced  service  in  other  cities  or  areas  of  the 

country.   Therefore,  the  Commission  directs  that  each  District 

Office  identify  as  part  of  its  Local  Litigation  Plan  (which  is 

discussed  below)  those  localities  and  protected  groups  within 

its  region  of  responsibility  likely  to  be  in  need  of  enhanced 

Commission  services. 

V.  Cases  involving  issues  of  special  concern 
to  the  particular  geographic  region  served 
by  each  of  the  Commission's  District  Offices 

A  final  category  of  cases  to  which  the  Commission  assigns 
litigation  priority  are  those  involving  issues  of  special  con- 
cern to  the  particular  geographic  regions  served  by  each  of  the 
Commission's  District  Offices.   The  challenges  confronting  the 

!  Commission's  law  enforcement  efforts  often  vary  considerably 

I 

:  from  one  region  of  the  country  to  another.   Very  different 

,;  legal  and  factual  issues,  for  example,  often  emerge  from  economic 
I;  growth  areas  as  opposed  to  areas  in  economic  distress;  from 
ji  areas  with  a  predominantly  blue  collar  workforce  as  opposed 

to  areas  with  a  predominantly  white  collar  workforce;  and,  from 
areas  with  traditional  basic  industries  as  opposed  to  areas 
with  developing  high  technology  industries.   It  is  the  Commis- 
sion's express  desire  to  remain  continually  alert  and  responsive 
to  all  of  these  different  issues  and  trends. 
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Accordingly,  the  Commission  directs  each  District  Director 
and  Regional  Attorney  in  the  field  to  develop  for  their  District 
Office  a  Local  Litigation  Plan  identifying  those  industries  and 
legal  and  factual  issues  of  special  concern  to  the  particular 
geographic  region  served  by  that  Office.   As  discussed  above, 
this  Plan  also  shall  identify  within  each  District  Office's 
geographic  region  those  localities  and  protected  groups  in  need 
of  enhanced  Commission  services.   The  Commission  directs  each 
District  Office  to  prepare  such  a  Local  Litigation  Plan  on  at 
least  an  annual  basis,  and  to  submit  each  such  Plan,  beginning 
on  December  15,  1983,  to  the  General  Counsel  for  approval. 
Each  Local  Litigation  Plan  so  approved  shall  become  a  critical 
component  of  each  District  Office's  litigation  identification 
and  development  program. 

The  foregoing  National  Litigation  Plan  of  the  Equal 
Employment  Opportunity  Commission  shall  become  effective 
on  November  22,  1983. 


Clarence  Thomas,  Chairman 


William  A.  Webb,  Commissioner 


[Whereupon,  at  noon,  the  subcommittee  adjourned,  to  reconvene 
subject  to  the  call  of  the  Chair.] 


EQUAL  EMPLOYMENT  OPPORTUNITY  COMMIS 
SION'S  HANDLING  OF  PAY  EQUITY  CASES 


WEDNESDAY,  MARCH  14,  1984 

House  of  Representatives, 
Manpower  and  Housing  Subcommittee 
OF  THE  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2203,  Rayburn  House  Office  Building,  Hon.  Barney  Frank  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Barney  Frank,  Major  R.  Owens,  and 
John  R.  McKernan,  Jr. 

Also  present:  Stuart  Weisberg,  staff  director  and  counsel;  Larry 
White  and  Patricia  Moore,  professional  staff  members;  Bill  Zavar- 
ello,  staff  assistant;  June  Saxton,  clerk;  and  Nan  Elwood,  minority 
professional  staff.  Committee  on  Government  Operations. 

Mr.  Frank.  The  hearing  of  the  Subcommittee  on  Manpower  and 
Housing  of  the  Committee  on  Government  Operations  is  now  in 
session. 

This  is  a  continuation  of  hearings  which  began  a  couple  of  weeks 
ago  on  the  question  of  sex-based  wage  discrimination  and  in  par- 
ticular what  the  role  of  the  Equal  Employment  Opportunity  Com- 
mission has  been,  and  should  be,  especially  after  the  decision  by 
the  Federal  district  court  in  the  Washington  case,  the  case  of 
AFSCME  against  Washington. 

We  will  begin  with  testimony  from  a  Member  of  Congress  who 
has  been  one  of  the  leaders  in  this  area  and  by  virtue  of  her  own 
interest  in  the  area  in  her  capacity  as  a  chair  of  the  Civil  Service 
Subcommittee  of  the  Committee  on  Post  Office  and  Civil  Service,  a 
very  relevant  one  indeed.  And,  indeed  it  was  testimony  before  her 
subcommittee  that  was  entered  into  the  record  of  the  hearing  2 
weel^s  ago  because  in  September  1982  her  subcommittee  jointly 
with  subcommittees  chaired  by  Congresswomen  Oakar  and  Ferraro 
began  the  investigation  into  this  matter  that  we  are  now  continu- 
ing. 

We  will  begin  now  with  the  statement  from  Congresswoman 
Schroeder. 

STATEMENT  OF  HON.  PATRICIA  SCHROEDER,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  COLORADO 

Mrs.  Schroeder.  Thank  you  very,  very  much,  Mr.  Chairman.  I 
cannot  thank  you  and  the  committee  enough  for  having  these  hear- 
ings on  pay  equity. 

(319) 
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I  thought  about  saying  I'd  applaud  it,  I  think  I'd  even  give  you  a 
standing  ovation  because  while  I  don't  want  to  prejudge  the  issue 
I 

Mr.  Frank.  If  I  could  just  interrupt  briefly,  Congress  woman,  as 
you  know  Mr.  McKernan  is  from  Maine  and  I'm  from  Massachu- 
setts and  this  is  the  year  in  which  New  England  is  being  nice  to 
Colorado  so  you  shouldn't  be  surprised  that  we  were  accommodat- 
ing. 

Mrs.  ScHROEDER.  Are  you  saying  that  you  and  New  England  have 
heart  and  we  in  Colorado  have  heart  and  if  the  administration  only 
had  heart  we  wouldn't  have  to  have  the  hearings,  we  could  go  do 
something  else.  But  since  the  administration  has  no  heart 

Mr.  Frank.  We'll  have  to  clean  up  the  record. 

Mrs.  Schroeder.  We'll  have  to  proceed  and  talk  about  what  we 
don't  have. 

Mr.  McKernan.  Would  you  like  to  revise  and  extend  your  re- 
marks? 

Mrs.  Schroeder.  Oh,  no. 

I  must  say  that  I  don't  want  to  prejudge  the  issue  but  I  think  we 
could  write  the  oversight  hearings  report  right  now. 

You  know,  the  Civil  Rights  Act  of  1964  states  very  clearly  it  is 
against  the  law  to  pay  women  less  than  men  for  work  of  equal  or 
comparable  value. 

The  Equal  Employment  Commission  along  with  the  Justice  De- 
partment are  supposed  to  enforce  the  Civil  Rights  Act.  In  the  area 
of  pay  equity  they  have  failed.  They  have  done  nothing  and  it  is 
my  opinion  they  have  not  even  tried. 

The  testimony  that  was  already  presented  before  you  has  shown, 
as  it  did  during  the  joint  hearings  which  three  Congresswomen  co- 
chaired  and  I  was  one  of  them,  in  1982,  that  pay  equity  is  one  of 
the  major  issues  for  women  in  this  decade. 

The  testimony  has  also  shown  that  the  most  effective  tool  for 
dealing  with  pay  equity  is  the  enforcement  of  the  laws  against  sex- 
based  wage  discrimination.  Well,  that's  not  any  great  shocking 
news,  that's  how  you  deal  with  it  rather  than  deplore  it. 

I  think  the  problem  is  that  while  the  administration  wants  to 
have  words  deploring  it  they  don't  want  to  deal  with  it.  It's  look  at 
what  we  say,  not  what  we  do.  And  unfortunately  we  just  cannot 
ignore  their  paralysis  on  pay  equity  enforcement  no  matter  what 
the  words  are. 

I  keep  reminding  them  that  women  are  the  biggest  consumer  of 
cosmetics  in  this  country  and  we  can  tell  cosmetic  responses.  We 
are  very  good  at  detecting  what  is  real  and  what  is  cosmetic.  And 
the  response  in  the  whole  area  of  pay  equity  is  cosmetic. 

Now,  what  is  pay  equity?  We  feel  very  strongly  it  is  a  fundamen- 
tal civil  rights  issue.  Wage  discrimination  based  on  sex  has  kept 
women's  wages  41  percent  below  men's  wages.  Segregation  of 
women  into  low-paying,  low-status,  dead-end  jobs  is  a  major  con- 
tributing factor  to  the  feminization  of  poverty.  And  that  trend 
should  concern  every  one  of  us  very,  very  much.  Feminization  of 
poverty  is  one  of  the  fast  growing  indicators  in  this  country. 

Twenty  years  ago,  in  title  VII  of  the  Civil  Rights  Act,  Congress 
said,  no  wage  discrimination  against  women.  Now  that  law  made  it 
clear  that  Congress  thought  it  was  illegal  for  an  employer  to  pay 
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less  to  women  than  to  men  or  vice  versa.  And  you  were  to  look  at 
jobs  with  comparable  skill,  effort  and  responsibility. 

In  1981  the  U.S.  Supreme  Court  upheld  the  law  in  its  decision  in 
Gunther  v.  the  County  of  Washington.  And  yet  the  Government  has 
still  failed  to  make  any  effort  to  eliminate  wage  discrimination. 

The  groups  that  are  supposed  to  enforce  this  are  the  Equal  Em- 
ployment Opportunity  Commission,  the  Justice  Department  and 
the  Office  of  Personnel  Management  and  the  Department  of  Labor. 
So,  it's  not  like  there  are  no  agencies  to  carry  out  the  law. 

During  our  1982  hearings  on  pay  equity  we  looked  at  the  whole 
area  and  we  had  EEOC  Chairman  Thomas  in.  He  promised  that 
the  Commission  would  place  a  very  high  priority  on  pay  equity 
issues.  And  we  all  said,  that's  wonderful  and  we  were  really 
pleased  to  see  what  exciting  progress  there  would  be  after  these 
hearings.  And  yet  it  is  hard  to  imagine  how  that  has  been  on  the 
high  priority  list  of  EEOC  since  1982  because  we  have  not  seen 
anjrthing  happening. 

Chairman  Thomas  also  told  us  something  that  we  hope  the  Com- 
mittee can  deal  with  today.  He  told  us  that  the  decisions  on  wheth- 
er or  not  to  litigate  the  area  of  pay  equity  were  made  by  the 
EEOC's  General  Counsel.  So,  maybe  Chairman  Thomas  does  have 
this  as  his  major  priority  and  maybe  it's  the  General  Counsel  that's 
the  problem. 

I  hope  today,  since  you  have  both  Chairman  and  the  General 
Counsel  Slate,  you  can  get  them  to  tell  us  which  one  has  failed  in 
carrying  out  these  responsibilities. 

Mr.  Chairman,  on  February  29  you  also  heard  testimony  that 
there  are  254  cases  alleging  wage  discrimination  that  are  currently 
pending  before  the  Commission.  And  in  his  testimony,  Chairman 
Thomas  describes  the  EEOC's  efforts  to  promote  pay  equity.  But 
the  activity  that  he  emphasizes  took  place  prior  to  the  Gunther  de- 
cision, when  there  was  another  administration  in  power,  I  might 
point  out. 

And  I  wonder  if  they've  done  anything  of  significance  on  pay 
equity  in  the  past  3  years. 

The  EEOC,  along  with  the  rest  of  the  executive  branch,  really  re- 
fuses to  do  its  job,  from  my  standpoint. 

And  for  that  reason  on  January  25  I  introduced  the  pay  equity 
resolution,  known  as  House  Concurrent  Resolution  244.  It  con- 
demns the  administration  for  its  failure  to  enforce  title  VII  of  the 
Civil  Rights  Act  of  1964.  It's  a  sense  of  Congress  resolution  calling 
on  executive  branch  agencies  to  enforce  the  law,  both  in  the  public 
and  the  private  sector.  The  resolution  sends  a  clear  statement  of 
congressional  intent  to  the  agencies  that  are  charged  with  enforc- 
ing the  law. 

Mr.  Chairman,  your  hearings  come  at  a  very  important  time  be- 
cause this  administration,  the  Reagan  administration,  is  consider- 
ing whether  to  intervene  in  the  appeal  of  a  landmark  pay  equity 
case,  AFSCME  v.  the  State  of  Washington.  On  December  14,  1983, 
U.S.  District  Court  Judge  Tanner  ruled  that  Washington  State  had 
violated  title  VII  by  discriminating  against  women  in  setting 
wages.  I  believe  the  decision  was  right  as  a  matter  of  law. 
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I  wrote  to  President  Reagan  urging  him  not  to  challenge  the 
AFSCME  decision.  Last  week  I  received  a  noncommital  reply  from 
William  Bradford  Reynolds  of  the  Justice  Department. 

The  administration's  reaction  to  AFSCME's  pay  equity  case  is 
troubling  for  two  reasons.  First,  the  facts  show — and  these  are 
statements  of  fact  by  the  court— that  Washington  State  had  clearly 
discriminated  against  its  women  employees  in  setting  wages. 

The  administration  cannot  pay  lipservice  to  the  concept  of  pay 
equity  and  then  challenge  a  decision  putting  that  concept  into 
effect. 

Second,  AFSCME's  wage  discrimination  complaint  was  presented 
to  the  EEOC  on  September  16,  1981.  If  the  EEOC  had  done  its  job 
then,  the  Washington  State  employees  wouldn't  have  had  to  go  to 
court  in  this  very  costly  manner. 

Many  questions  raised  during  the  1982  hearings  are  still  unan- 
swered. I  am  delighted  that  you're  following  up  on  this  issue  be- 
cause we  know  that  Congress  can  only  pass  the  laws,  the  adminis- 
tration is  supposed  to  carry  them  out.  Your  committee  is  vitally 
important  because  it's  your  responsibility  to  make  sure  the  agen- 
cies are  doing  their  jobs.  In  the  area  of  pay  equity  I  certainly  don't 
feel  that  the  Equal  Employment  Opportunity  Commission  has  done 
it. 

Thank  you,  Mr.  Chairman  and  members  of  the  committee,  for  al- 
lowing me  to  be  here. 

Mr.  Frank.  Thank  you,  Mrs.  Schroeder.  A  lot  of  the  members 
that  we  mentioned — we  ought  to  stress  that  this  is  a  bipartisan 
effort  because  Congresswomen  Snowe  who  testified  before  us  last 
week  has  also  been  active  in  this,  to  focus  attention  on  an  issue 
that  continues  to,  I  think,  be  ignored. 

Mr.  McKernan.  A  couple  of  quick  questions. 

Congresswoman  Schroeder,  I  wonder  if  you  would  agree  with  me 
that  you  characterized  the  response  from  Mr.  Reynolds  to  your  in- 
quiry as  noncommittal,  but  in  this  field  perhaps  no  news  is  good 
news. 

I  just  wanted  to  ask  you  a  couple  of  questions  on  this  because  the 
last  hearings  we  held  really  clarified  the  issue  for  me.  I  do  have 
some  concerns  about  the  implementation  of  the  so-called  controver- 
sial comparable  worth  issue. 

But  it  seems  that  we  aren't  getting  to  that  controversial  issue  in 
this  instance.  What  we're  really  talking  about  are  studies  that 
have  been  completed  demonstrating  that  women  are  underpaid  and 
not  doing  anything  about  it. 

Mrs.  Schroeder.  That's  exactly  right,  you  hit  it  right  on  the  nail. 
Everybody  is  trying  to  move  the  battlefield  somewhere  else.  The 
battlefield  is  right  there,  the  facts  in  the  case,  the  facts  in  the  stud- 
ies, the  facts  that  keep  floating  around  saying,  hey,  women  have 
been  discriminated  against.  It  goes  way  back  to  when  they  ran  ads 
for  women's  jobs  and  men's  jobs,  they  rated  them  differently.  It's 
very  clear  and  you  can't  deny  it.  And  that's  the  problem. 

So  now  that  we  know  what  the  problem  is,  what  are  we  going  to 
do  about  it? 

Mr.  McKernan.  I  appreciate  your  clarifying  that.  I  think  that 
probably  all  of  us  would  say  that  equal  pay  for  equal  work  is  per- 
haps the  one  thing  we  would  want  to  guarantee  but  close  behind 
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that  is  making  sure  that  women  are  also  getting  equal  pay  for  the 
jobs  that  they  are  doing  that  have  already  been  evaluated  and  for 
which  they're  been  found  to  be  underpaid.  And  that's  what  we 
need  to  do  to  at  least  begin  to  correct  that  type  of  situation.  Then 
we  can  go  on  to  the  more  complex  and  controversial  issues  of  com- 
parable work. 

I  just  wanted  to  make  it  clear  because  sometimes  I  think  it's 
been  fuzzy  in  this  hearing  and  I  think  especially  in  the  press  about 
whether  or  not  we're  talking  about  the  comparable  work  issue  or 
whether  we're  really  talking  about  something  that  seems  to  me 
anyway  to  be  fairly  straight  forward  based  on  Gunther  and 
AFSCME. 

Mrs.  ScHROEDER.  I  think  that's  right.  The  facts  laid  out  by  the 
court  in  Gunther  are  very  important  and  the  same  with  AFSCME. 
I  think  the  other  thing  that  is  really  important  is  that  people  want 
to  talk  about  why  comparable  worth  is  even  controversial. 

You  know,  I  came  out  of  personnel,  I  was  a  personnel  lawyer  all 
along  and  we've  been  doing  desk  audits  in  this  country  for  over  25 
years,  basing  the  whole  personnel  system  on  it.  And  no  one's  ever 
said,  well,  those  are  all  bunkum.  They  clearly  have  been  comparing 
one  job  to  another  and  setting  pay  that  way.  Comparing  jobs  has 
been  a  skill  that  they  learn  more  about  every  year  as  they  do  desk 
audits.  So  it  isn't — it's  obviously  not  a  science  like  math  but  it  isn't 
something  that  was  just  made  up  in  the  last  year. 

Mr.  McKernan.  One  final  point,  Mr.  Chairman. 

Mr.  Newman,  who  testified  at  the  last  hearing  made  the  point 
that  we're  not  talking  about  comparing  jobs  in  either  different  in- 
dustries or  among  different  employers.  And  that  even  if  you  go  a 
step  beyond  an  evaluation  having  already  taken  place  demonstrat- 
ing that  women  are  underpaid,  we're  still  only  talking  about  one 
employer. 

Mrs.  ScHROEDER.  That's  exactly  right. 

Mr.  McKernan.  I  think  it's  important  not  to  cloud  this  issue  and 
make  it  more  complex  than  it  really  is. 

Mrs.  ScHROEDER.  Make  it  more  emotional,  you're  exactly  right. 

Mr.  Frank.  Mrs.  Schroeder,  your  three  subcommittees  had  hear- 
ings, we  heard  testimony  on  the  whole  economic  equity  and  fair- 
ness and  that  was  during  September  1982. 

What  was  the  impression  you  got  of  what  was  going  to  happen  at 
the  EEOC  based  on  the  testimony  that  you  received  from  Mr. 
Thomas  at  that  time? 

Mrs.  Schroeder.  Well,  Chairman  Thomas  was  really  very  good 
at  the  hearings.  He  said,  yes,  this  is  a  problem,  I've  just  come  on- 
board, I  plan  to  make  it  a  very  critical  component  of  what  we  do. 
But  he  did  go  on  to  say  that  Counsel  was  the  one  who  made  the 
decision  of  whether  to  prosecute  a  case. 

So  my  question  is  whether  the  EEOC  Counsel  is  the  one  that 
hasn't  been  pushing  this  or  whether  it's  Thomas  who  hasn't  been 
pushing  it.  I  don't  know,  but  we  really  felt  that  Chairman  Thomas 
was  going  to  go  out  and  actively  move  into  this  area  since  it  was  so 
critical  and  since  the  President  said  he  was  for  Little  E,  Little  R, 
and  Little  A — this  seemed  to  be  like  a  Big  Little  E. 

Mr.  Frank.  The  point  has  been  made  by  yourself  and  John 
McKernan  and  I  think  that  we  ought  to  emphasize  again  what 
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we're  talking  about  here.  It  is  not  the  more  complex  question  of 
comparable  work  and  whether  or  not  a  brain  surgeon  is  or  is  not 
comparable  to  being  a  Member  of  Congress 

Mrs.  ScHROEDER.  Oh,  I  hope  not. 

Mr.  Frank.  I  think  the  effect  is  about  the  same  but  I  think  the 
consequences  are  worse. 

The  question  is  whether  or  not  the  Federal  Government  will  deal 
with  any  form  of  sex-based  wage  discrimination  other  than  strict 
equal  pay  cases. 

In  other  words,  we're  just  trying  to  get  the  point  across  and  it 
was  Justice  Frankfurter,  I  think,  who  said  it,  in  one  of  the  white 
primary  cases,  that  the  Constitution  outlaws  sophisticated  as  well 
as  simple-minded  discrimination. 

As  I  understand  the  problem  we  have  right  now,  if  it  isn't  an 
exact  equal  pay  for  equal  work  case,  if  they  aren't  the  exact  same 
job  called  the  same  thing,  we  don't  get  any  action.  So,  we're  really 
inviting  with  inaction  a  little  bit  of  sophistication  and  then  you  can 
pay  women  less  than  men  for  no  other  reason  than  they  are 
women. 

I  was  struck  because  the  Chairman  of  the  EEOC  said  that  the 
AFSCME  case  was  a  straight  Gunther-type  case;  it  was  a  straight 
case  of  purely  explicit  discrimination.  That  raises  the  question  of 
why  the  EEOC  hasn't  done  anything  because  my  understanding  is 
that  they  have  done  virtually  nothing  on  wage  discrimination  with 
sex-based  wage  discrimination  now  and  not  fringes,  but  wage  dis- 
crimination which  isn't  exactly  equal  pay.  And  the  Supreme  Court 
said  in  Gunther,  no,  title  VII  goes  beyond  equal  pay. 

You  were  told  in  September  1982  that  they  were  going  to  do 
something  and  we'll  find  out  later  what  the  division  of  responsibil- 
ity is  between  the  General  Counsel  and  the  Chair  of  the  Commis- 
sion. 

What  results  has  your  subcommittee  been  presented  with?  You 
had  these  hearings  and  you — as  I  recall  because  I  read  the  testimo- 
ny 2  weeks  ago  into  the  hearing  in  part,  and  various  promises  were 
made  to  you  and  to  your  cochairs  about  what  would  happen  in  this 
area.  What  have  been  the  results  of  the  intervening  almost  a  year 
and  a  half? 

Mrs.  Schroeder.  Well,  obviously,  we  have  not  seen  those  results. 
That's  why  the  different  resolutions  have  been  introduced  by  the 
Congresswomen  and  other  Members  of  the  Congress.  And  it  really 
is  a  bipartisan  concern  among  women. 

Let's  go  back  to  the  AFSCME  decision  that  they  now  say  was 
just  straight  sex-based  discrimination.  They  took  that  to  the  EEOC 
first— they  didn't  want  to  go  to  court,  they  preferred  to  go  to  EEOC 
but  nothing  happened. 

The  other  thing  to  continue  pointing  out  is  that  this  is  not  a  new 
body  of  law.  There  was  also  a  black,  white,  there  was  a  racial  dis- 
crimination in  jobs,  and  they  have  been  able  to  deal  with  that  in 
the  past,  so  it  is  not  new.  They  know  how  to  proceed — it's  not  that 
it's  innovative,  it's  just  that  they  haven't  done  it. 

Mr.  Frank.  The  Chairman  said  to  you,  for  instance  on  Septem- 
ber 3,  1982,  "We're  in  the  process,  as  I  indicated  to  you,  of  looking 
for  appropriate  litigation  vehicles  to  further  develop  the  law  in 
comparable  work  and  we're  going  to  consider  it  in  the  Commission 
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a  comparable  work  issue,"  which  is  even  beyond  what  we  talk 
about.  But  the  current  state  of  the  law  clearly  holds — let's  go  back 
to  this  one  on  page  388 — "The  issue  is  being  studied  by  our  staff 
*  *  *  the  Commission  is  working  on  it.  We're  in  the  process  of 
looking  through  the  cases  that  we  have  for  appropriate  litigation 
vehicles  so  that  we  can  clarify  the  law."  That  was  September  1982. 

Did  your  subcommittee  or  any  others  receive  any  clarification 
of 

Mrs.  ScHROEDER.  We're  still  waiting  for  clarification. 

Mr.  Frank.  Well,  some  vehicles  apparently  travel  more  slowly 
than  other  vehicles. 

Mrs.  Schroeder.  Well,  this  one  is  certainly  not  a  prairie  fire. 

Mr.  Frank.  I  want  to  thank  you  once  again  for  your  testimony 
and  even  more  for  the  work  that  you're  doing. 

Let  me  ask,  finally,  would  you  agree  with  the  following  state- 
ment which  some  people  might  consider  a  radical  and  militant  one 
but  it  does  seem  to  me  to  have  a  point. 

It  is  disgraceful  that  women  today  continue  to  face  so  much  discrimination  in  the 
workplace.  The  administration  would  be  well  served  if  it  called  off  the  lawyers  of 
Justice  who  had  wanted  to  intervene  against  comparable  worth  in  the  Washington 
case  and  instead  sent  them  to  work  on  finding  out  why  women's  pay  is  still  only  six- 
tenths  of  men's.  We  need  a  frontal  attack  on  the  barriers  for  equal  pay  for  women 
that  are  rooted  in  discrimination.  Indeed  there  ought  to  be  no  higher  task  for  the 
Equal  Employment  Opportunity  Commission  or  the  Department  of  Labor. 

Would  you  agree  with  that  fairly  strong  statement? 

Mrs.  Schroeder.  Mr.  Chairman,  I  would  agree  with  that  and  I'd 
like  to  point  out  in  Leviticus  which  is  a  very,  very  old  chapter  of 
the  Old  Testament,  it  was  stated  that  a  woman's  worth  is  30  shek- 
els while  the  man  is  worth  50.  And  I  think  it's  incredible  that  we 
have  not  made  any  progress  on  that 

Mr.  Frank.  That's  back  some. 

Mrs.  Schroeder.  They  didn't  have  an  EEOC  then  but  maybe 
they  were  higher  than  we  were,  so  who  knows. 

Mr.  Frank.  Well,  I  would  agree  but  I  just  wanted  to  point  out 
that  the  statement  that  I  just  quoted  and  people  again  attempted 
to  portray  what  we're  talking  about  here  as  some  kind  of  great 
radicalism.  I  just  quoted  from  the  article  written  by  David  Gergen, 
Director  of  Communications  for  the  Reagan  administration,  Wash- 
ington Post,  February  19,  1984.  I  am  assuming  this  was  after  he 
left 

Mr.  McKernan.  Or  shortly  before. 

Mrs.  Schroeder.  Well,  Mr.  Chairman 

Mr.  Frank.  I  think  this  ought  to  make  it  very  clear  and  we're 
just  trying  to  carry  out  what  David  Gergen  thinks  is  the  basic 
policy. 

Mrs.  Schroeder.  Well,  Mr.  Chairman,  they've  always  communi- 
cated well,  the  problem  has  been  in  carrying  through. 

Mr.  Frank.  Thank  you. 

Mrs.  Schroeder.  Thank  you. 

[Mrs.  Schroeder's  prepared  statement  follows:] 
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statement  of  Rep.  Patricia  Schroeder 

Before  Subcommittee  on  Manpower  and  Housing 

Committee  on  Government  Operations 

At  Hearinqs  on  Pay  Equity 

March  14,  1984 

I  applaud  you,  Mr.  Chairman,  for  holding  these  oversight 
hearings  on  pay  equity.   I  don't  want  to  prejudge  the  issue,  but  I 
could  write  your  oversight  findings  right  now:  The  Civil  Rights 
Act  of  1964  says  it  is  against  the  law  to  pay  women  less  than  men 
to  perform  work  of  equal  of  comparable  value.   The  Equal 
Employment  Opportunity  Commission,  along  with  the  Justice 
Department,  are  supposed  to  enforce  the  Civil  Rights  Act.   In  the 
area  of  pay  equity,  they  have  failed.   They  have  done  nothing. 
They  haven't  even  tried. 

The  testimony  already  presented  has  shown,  as  it  did  during 
the  joint  hearings  I  co-chaired  in  1982,  that  pay  equity  is  the 
major  economic  issue  for  women  in  this  decade.   The  testimony  has 
also  shown  that  the  most  effective  tool  for  making  pay  equity  a 
reality  is  enforcement  of  the  laws  against  sex-based  wage 
discrimination  which  are  on  the  books  today. 

This  Administration  wants  women  to  follow  the  opposite  of 
John  Mitchell's  famous  dictum:  "Watch  what  we  do,  not  what  we 
say."   The  Administration  wants  us  to  listen  to  their  soothing 
words,  but  ignore  their  paralysis  on  pay  equity  enforcement. 
Women  won't  be  fooled;  after  all,  we  are  the  biggest  consumers  of 
cosmetics.   We  know  the  difference  been  what  is  real  and  what  is 
cosmetic. 

Pay  equity  is  a  fundamental  civil  rights  issue.   Wage 
discrimination  based  on  sex  keeps  women's  wages  41  percent  below 
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men's  wages.   Segregation  of  women  into  low-paying,  low-status, 
dead-end  jobs  is  a  major  contributing  factor  to  the  feminization 
of  poverty,  a  trend  which  should  concern  us  all  quite  deeply. 

Twenty  years  ago,  in  Title  VII  of  the  Civil  Rights  Act  of 
1964,  Congress  prohibited  wage  discrimination  against  women.   In 
that  law.  Congress  made  it  clear  that  it  is  illegal  for  an 
employer  to  pay  women  less  than  men  to  perform  jobs  requiring 
comparable  skill,  effort,  and  responsibility.   In  1981,  the  United 
States  Supreme  Court  upheld  that  law  in  its  decision  in  Gunther  v. 
County  of  Washington.   Yet,  the  federal  government  has  failed  to 
make  any  effort  to  eliminate  wage  discrimination.   The  Equal 
Employment  Opportunity  Commission,  the  Justice  Department,  the 
Office  of  Personnel  Management,  and  the  Department  of  Labor  have 
all  sat  on  their  hands. 

During  the  1982  hearings  on  Pay  Equity,  jointly  held  by  three 
Post  Office  and  Civil  Service  Committee  subcommittees,  EEOC 
Chairman  Thomas  promised  that  the  Commission  would  place  a  high 
priority  on  pay  equity  issues.   Yet,  it  is  hard  to  imagine  an 
issue  lower  on  EEOC's  list  of  priorities. 

Chairman  Thomas  also  indicated  that  decisions  on  whether  or 
not  to  litigate  pay  equity  cases  are  made  by  the  EEOC's  General 
Counsel.   Since  both  Chairman  Thomas  and  General  Counsel  Slate  are 
here  today,  perhaps  Mr.  Thomas  and  Mr.  Slate  can  tell  us  which  one 
of  them  has  so  grossly  failed  to  carry  out  his  legal 
responsibilities. 

Mr.  Chairman,  on  February  29th  you  heard  testimony  that  some 
254  cases  alleging  wage  discrimination  are  currently  pending 
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before  the  Commission.   In  his  testimony,  Chairman  Thomas 
describes  the  EEOC ' s  efforts  to  promote  pay  equity  —  but  the 
activity  he  emphasizes  took  place  prior  to  the  Gunther  decision. 
I  wonder  whether  there  is  anything  of  significance  that  EEOC  has 
done  on  pay  equity  in  the  last  3  years? 

The  EEOC,  along  with  the  rest  of  the  executive  branch,  has 
refused  to  do  its  job.   For  this  reason,  on  January  25th  I 
introduced  the  Pay  Equity  Resolution.   H.Con.Res.  244  condemns  the 
administration  for  its  failure  to  enforce  Title  VII  of  the  Civil 
Rights  Act  of  1964.   It  is  a  sense-of-Congress  resolution  calling 
on  executive  branch  agencies  to  enforce  the  law,  both  in  the 
public  sector  and  the  private  sector.   The  resolution  sends  a 
clear  statement  of  congressional  intent  to  the  agencies  that  are 
charged  with  enforcing  the  law. 

Mr.  Chairman,  your  hearings  come  at  a  time  when  the  Reagan 
Administration  is  considering  whether  to  intervene  in  the  appeal 
of  a  landmark  pay  equity  case,  AFSCME  v.  State  of  Washington.   On 
December  14,  1983,  U.S.  District  Court  Judge  Tanner  ruled  that 
Washington  State  had  violated  Title  VII  by  discriminating  against 
women  in  setting  wages.   I  believe  the  decision  was  right  as  a 
matter  of  law. 

I  wrote  to  President  Reagan  urging  him  not  to  challenge  the 
AFSCME  decision.   Last  week  I  received  a  non-committal  reply  from 
William  Bradford  Reynolds. 

The  Administration's  reaction  to  AFSCME 's  pay  equity  case  is 
troubling  for  two  reasons.  First,  the  facts  show  that  Washington 
State  had  clearly  discriminated  against  its  women  employees  in 
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setting  wages.   The  Administration  cannot  pay  lip  service  to  the 
concept  of  pay  equity  and  then  challenge  a  decision  putting  that 
concept  into  effect.   Second,  AFSCME's  wage  discrimination 
complaint  was  presented  to  the  EEOC  on  September  16,  1981.   If 
EEOC  had  done  its  job  then,  the  Washington  State  employees  might 
not  have  had  to  take  their  case  to  court. 

Mr.  Chairman,  many  questions  raised  during  the  1982  hearings 
were  left  unanswered.   I'm  glad  that  you  are  following  up  on  this 
issue.   Congress  can  only  pass  laws.   It  is  up  to  executive 
agencies  to  implement  them.   Your  committee  is  vitally  important 
because  it  is  your  responsibility  to  make  sure  agencies  are  doing 
their  jobs.   In  the  area  of  pay  equity,  the  Equal  Employment 
Opportunity  Commission  is  definitely  not  doing  its  job. 

Mr.  Frank.  We  will  now  call  forward  our  next  and  final  wit- 
nesses for  the  day,  Mr.  Thomas,  who  is  the  Chairman  of  the  Equal 
Employment  Opportunity  Commission,  and  David  L.  Slate  who  is 
General  Counsel  for  the  Equal  Employment  Opportunity  Commis- 
sion. 

Mr.  Thomas,  we'll  proceed  with  you.  We'll  listen  to  the  state- 
ments and  then  we'll  go  to  the  questions.  I  think  that  will  be  the 
most  useful  way  to  proceed. 

STATEMENT  OF  CLARENCE  THOMAS,  CHAIRMAN,  U.S.  EQUAL 
EMPLOYMENT  OPPORTUNITY  COMMISSION 

Mr.  Thomas.  Good  morning,  Mr.  Chairman  and  members  of  the 
subcommittee.  I  am  here  to  testify  on  one  of  the  most  complex 
issues  in  the  employment  area  today,  wage  discrimination. 

Wage  discrimination  is  of  great  interest  to  many  segments  of  our 
society,  particularly  those  who  because  of  their  race,  sex  or  ethnic- 
ity have  experienced  wage  discrimination.  However  it  is  of  special 
concern  to  women,  who  in  the  last  decade  have  entered  the  labor 
force  in  considerable  numbers. 

The  Commission  has  played  an  active  and  significant  role  in 
eliminating  wage  discrimination  in  our  society.  Forty  percent  of  all 
charges  handled  by  the  Commission  involve  issues  of  sex  discrimi- 
nation. Invariably  those  charges  involve  wage  discrimination 
issues. 

Even  before  assuming  responsibility  for  the  Equal  Pay  Act  in 
1979  the  Commission  had  held  in  a  number  of  its  decisions  enforc- 
ing title  VII,  it  is  unlawful  to  pay  women  less  than  men  for  per- 
forming the  same  job. 

Since  assuming  responsibility  for  the  administration  of  the  Equal 
Pay  Act  the  Commission  has  continued  to  enforce  its  efforts  to 
secure  for  women  equal  pay  for  equal  work. 
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In  addition,  long  before  the  Supreme  Court's  decision  in  the 
County  of  Washington  v.  Gunther,  the  Commission  had  expressed 
the  view  that  a  sex-based  wage  claim  under  title  VII  need  not  be 
based  upon  a  claim  of  equal  pay  for  equal  work. 

In  1972  the  Commission  issued  sex  discrimination  guidelines 
which  clearly  stated  that  the  Bennett  amendment  incorporated  in 
title  VII  the  four  affirmative  defenses  of  the  Equal  Pay  Act. 

In  a  long  line  of  decisions  the  Commission  found  unlawful  dis- 
crimination where  an  employer  intentionally  steered  women  and 
minorities  into  the  lowest  paying  jobs  and  blocked  their  access  to 
higher  paying  jobs. 

The  Commission  also  vigorously  sought  to  establish  good  case  law 
in  this  area.  The  Commission  brought  suit  against  Marathon  Elec- 
tric Manufacturing  Corp.  and  intervened  in  the  lUE  v.  Westing- 
house  suit  before  the  district  court  of  the  northern  district  of  West 
Virginia. 

In  both  cases,  the  Commission  challenged  the  employer's  practice 
of  intentionally  setting  the  wages  of  females,  but  not  the  wages  of 
males  below  the  employer's  own  determination  of  the  value  of  cer- 
tain jobs.  Both  of  these  cases  were  successfully  settled.  The  Com- 
mission also  argued  its  position  to  the  Third  Circuit  Court  of  Ap- 
peals, as  amicus  curiae,  in  lUE  v.  Westinghouse  and  to  the  Su- 
preme Court  in  Gunther. 

Due  in  part  to  the  earlier  efforts  by  the  Commission  in  laying 
the  groundwork  and  defending  its  position  in  the  area  of  intention- 
al sex  based  wage  discrimination  the  plaintiffs  have  successfully 
defended  their  wage  claims  in  such  cases  as  Gunther,  Wilkins  v. 
University  of  Houston,  Taylor  v.  Charley  Brothers,  and  more  recent- 
ly AFSCME  V.  the  State  of  Washington. 

Further  the  Commission's  role  in  eliminating  wage  discrimina- 
tion has  extended  to  other  aspects  of  compensation,  including  bo- 
nuses, pension  plans,  and  other  benefits  of  employment. 

Here  again,  the  Commission  has  been  active. 

In  EEOC  V.  Newport  News  Ship  Building  and  Drydock  Company 
the  Supreme  Court  upheld  the  Commission's  position  that  health 
plans  for  employees  should  cover  the  maternity  costs  of  spouses  of 
male  employees  on  the  same  basis  of  costs  resulting  from  other  ill- 
nesses and  injuries. 

In  Norris  v.  Arizona  Governing  Committee  and  in  Spirt  v.  Teach- 
er's Insurance  and  Annuity  Association,  the  Commission  challenged 
employer's  retirement  benefits  which  unlawfully  provided  lower  re- 
tirement benefits  for  women  than  for  men. 

These  cases  are  examples  of  the  breadth  of  the  Commission's  con- 
cern in  the  area  of  discrimination  and  compensation. 

As  can  be  seen  from  my  preceding  comments  and  from  my  writ- 
ten statement,  the  Commission  has  a  commendable  record  in  the 
enforcement  of  the  law  in  equal  pay  and  intentional  sex-based 
wage  discrimination  and  other  compensation  areas. 

The  Commission  has  not  however  formulated  policy  on  compara- 
ble worth,  a  concept  for  which  there  is  no  settled  definition. 

While  the  Supreme  Court  in  Gunther  recognized  that  the  param- 
eters of  title  VII  were  broader  than  the  Equal  Pay  Act,  the  Su- 
preme Court  made  clear  that  it  was  not  considering  a  claim  "based 
on  the  controversial  concept  of  comparable  worth."  Its  decision  pro- 
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vided  no  guidance  for  setting  the  boundaries  for  sex-based  wage 
claims  brought  under  title  VII. 

Further,  as  noted  in  my  written  statement,  the  weight  of  author- 
ity is  that  a  comparable  worth  claim  does  not  fall  within  the 
boundaries  of  title  VII. 

To  clarify  these  issues  and  to  provide  guidance  generally  in  the 
area  of  wage  discrimination,  the  Commission  staff  has  developed 
an  interpretive  and  compliance  manual  section  on  wage  discrimi- 
nation which  is  tentatively  scheduled  for  Commission  consideration 
in  May  of  this  year.  This  section  makes  Gunther-type  cases  part  of 
Commission  precedent. 

I  have  further  established  a  work  group  which  will  identify  a 
charge  obtaining  Gunther-type  issues  and  prepare  for  the  Commis- 
sion's consideration  a  decision  on  that  charge. 

This  group  also  will  prepare  a  series  of  option  papers  for  Com- 
mission consideration  on  wage  discrimination  using  actual  charges 
in  our  headquarter's  inventory  as  the  basis  for  these  options. 

Our  district  offices  will  be  surveyed  to  identify  recent  private 
sector  wage  charges  containing  novel  issues  which  may  be  appro- 
priate vehicles  for  articulation  of  Commission  policies. 

It  should  be  understood  that  developing  new  policy  on  the  highly 
complex  subject  of  wage  discrimination  involves  consideration  of  a 
number  of  extremely  difficult  factors.  Because  of  this,  the  process 
cannot  be  done  quickly  or  taken  lightly.  It  will  require  a  series  of 
building  blocks  which  will  lead  ultimately  to  Commission  policy. 

It  is  our  belief  that  efforts  such  as  these  will  contribute  greatly 
to  the  further  development  of  sound  policy  in  the  area  of  compen- 
sation discrimination. 

I  will  be  pleased  to  answer  any  questions  you  may  have. 

Mr.  Frank.  Thank  you,  Mr.  Thomas.  I  note  that  you  also  submit- 
ted a  statement — would  you  like  that  included  in  the  record? 

Mr.  Thomas.  That's  fine,  I  think  it  has  been,  I'm  not  sure. 

Mr.  Frank.  I  don't  mean  to  be  argumentative  but  it  hasn't  been 
until  I  say  it  has. 

Mr.  Thomas.  Is  that  right? 

Mr.  Frank.  Yes. 

Your  earlier  statement  from  February  29  was  included  in  that 
record  and  the  March  14 

Mr.  Thomas.  I  thought  it  had  already  been  included  in  the 
record. 

Mr.  Frank.  Your  statement  of  March  14  that  we  got  today,  if 
there's  no  objection  that  will  be  included  in  the  record. 

Mr.  Thomas.  Thank  you. 

[Mr.  Thomas'  summary  statement  follows:] 
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SUMMARY  STATEMENT  OF 

CLARENCE  THOMAS.  CHAIRMAN 

U.  S.  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

SUBMITTED  TO  THE 

MANPOWER  AND  HOUSING  SUBCOMMITTEE 

OF  THE 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

U.  S.  HOUSE  OF  REPRESENTATIVES 

MARCH  14.  198^^ 

GOOD  MORNING.  MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOM- 
MITTEE-  I  AM  HERE  TO  TESTIFY  ON  ONE  OF  THE  MOST  COMPLEX  ISSUES 
IN  THE  EMPLOYMENT  AREA  TODAY  -  PAY  EQUITY- 

PAY  EQUITY  IS  OF  GREAT  INTEREST  TO  MANY  SEGMENTS 
OF  OUR  SOCIETY.  PARTICULARLY  THOSE  WHO  BECAUSE  OF  THEIR  RACE. 
SEX  OR  ETHNICITY  HAVE  EXPERIENCED  WAGE  DISCRIMINATION-  HOWEVER. 
IT  IS  OF  SPECIAL  CONCERN  TO  WOMEN.  WHO  IN  THE  LAST  DECADE  HAVE 
ENTERED  THE  LABOR  FORCE  IN  CONSIDERABLE  NUMBERS-' 

THE  COMMISSION  HAS  PLAYED  AN  ACTIVE  AND  SIGNIFICANT 
ROLE  IN  ELIMINATING  WAGE  DISCRIMINATION  IN  OUR  SOCIETY-  FOURTY 
PERCENT  OF  ALL  CHARGES  HANDLED  BY  THE  COMMISSION  INVOLVE  ISSUES 
OF  SEX  DISCRIMINATION.   INVARIABLY  THOSE  CHARGES  INVOLVE  WAGE 
DISCRIMINATION  ISSUES-  EVEN  BEFORE  ASSUMING  RESPONSIBILITY  FOR 
THE  ADMINISTRATION  OF  THE  EQUAL  PAY  ACT  IN  1979.  THE  COMMISSION 
HAD  HELD.  IN  A  NUMBER  OF  ITS  DECISIONS  ENFORCING  TITLE  VII.  THAT 
IT  WAS  UNLAWFUL  TO  PAY  WOMEN  LESS  THAN  MEN  FOR  PERFORMING  THE 
SAME  JOB.  SINCE  ASSUMING  RESPONSIBI LITY.  FOR  THE  ADMINISTRATION 
OF  THE  EPA.  THE  COMMISSION  HAS  CONTINUED  ITS  EFFORTS  TO  SECURE 
FOR  WOMEN  EQUAL  PAY  FOR  EQUAL  WORK- 
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IN  ADDITION.  LONG  BEFORE  THE  SUPREME  COURT'S  DECISION 
IN  COUNTY  OF  WASHINGTON  v-  GUNTHER,  THE  COMMISSION  HAD  EXPRESSED 
THE  VIEW  THAT  A  SEX-BASED  WAGE  CLAIM  UNDER  TITLE  VII  NEED  NOT  BE 
BASED  UPON  A  CLAIM  OF  EQUAL  PAY  FOR  EQUAL  WORK-   IN  1972;  THE 
COMMISSION  ISSUED  SEX  DISCRIMINATION  GUIDELINES  WHICH  CLEARLY 
STATED  THAT  THE  BENNETT  AMENDMENT  INCORPORATED  INTO  TITLE  VII 
THE  FOUR  AFFIRMATIVE  DEFENSES'  OF  THE  EPA-   IN  A  LONG  LINE  OF 
DECISIONS.  THE  COMMISSION  FOUND  UNLAWFUL  DISCRIMINATION  WHERE 
AN  EMPLOYER  INTENTIONALLY  STEERED  WOMEN  AND  MINORITIES  INTO  THE 
LOWEST  PAYING  JOBS  AND  BLOCKED  THEIR  ACCESS  TO  HIGHER  PAYING 
JOBS. 

THE  COMMISSION  ALSO  VIGOROUSLY  SOUGHT  TO  ESTABLISH  GOOD 
CASE  LAW  ON  THIS  ISSUE-  THE  COMMISSION  BROUGHT  SUIT  AGAINST 
MARATHON  ELECTRIC  MANUFACTURING  CORP-  AND  INTERVENED  IN  THE  lUE 
v-'WESTINGHOUSE  SUIT  BEFORE  THE  DISTRICT  COURT  OF  THE  NORTHERN 
DISTRICT  OF  WEST  VIRGINIA-   IN  BOTH  CASES.  THE  COMMISSION  CHAL- 
LENGED THE  EMPLOYERS'  PRACTICE  OF  INTENTIONALLY  SETTING  THE  WAGES 
OF  FEMALES.  BUT  NOT  THE  WAGES  OF  MALES.  BELOW  THE  EMPLOYERS'  OWN 
DETERMINATION  OF  THE  VALUE  OF  CERTAIN  JOBS-  BOTH  OF  THESE  CASES 
WERE  SUCCESSFULLY  SETTLED-  THE  COMMISSION  ALSO  ARGUED  ITS  POSI- 
TION TO  THE  THIRD  CIRCUIT  COURT  OF  APPEALS.  AS  AMICUS  CURIAE.  IN 
lUE  V-  WESTINGHOUSE  AND  TO  THE  SUPREME  COURT  IN  GUNTHER- 

DUE.  IN  PART.  TO  THE  EARLIER  EFFORTS  BY  THE  COMMISSION 
IN  LAYING  THE  GROUNDWORK  AND  DEFENDING  ITS  POSITION  IN  THE  AREA 
OF  INTENTIONAL  SEX-BASED  WAGE  DISCRIMINATION.  PLAINTIFFS  HAVE 
SUCCESSFULLY  DEFENDED  THEIR  WAGE  CLAIMS  IN  SUCH  CASES  AS 
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GUNTHER,  WILKINS  v-  UNIVERSITY  OF  HOUSTON.  TAYLOR  v-  CHARLEY 
BROTHERS.  AND  MORE  RECENTLY  AFSCME  y.  STATE  OF  WASHINGTON. 

FURTHER.  THE  COMMISSION'S  ROLE  IN  ELIMINATING  WAGE 
DISCRIMINATION  HAS  EXTENDED  TO  OTHER  ASPECTS  OF  COMPENSATION 
INCLUDING  BONUSES.  PENSION  PLANS  AND  OTHER  BENEFITS  OF  EMPLOY- 
MENT- HERE  AGAIN.  THE  COMMISSION  HAS  BEEN  ACTIVE-   IN  EEOC  v- 
NEWPORT  NEWS  SHIPBUILDING  AND  DRYDOCK  COMPANY.  THE  SUPREME  COURT 
UPHELD  THE  COMMISSION'S  POSITION  THAT  HEALTH  PLANS  FOR  EMPLOYEES 
SHOULD  COVER  THE  MATERNITY  COSTS  OF  SPOUSES  OF  MALE  EMPLOYEES  ON 
THE  SAME  BASIS  AS  COSTS  RESULTING  FROM  OTHER  ILLNESSES  AND 
INJURIES.   IN  NORRIS  v.  ARIZONA  GOVERNING  COMMITTEE  AND  IN  SPIRT 
V.  TEACHERS  INS.  &  ANNUITY  ASS'N..  THE  COMMISSION  CHALLENGED 
EMPLOYERS'  RETIREMENT  PLANS  WHICH  UNLAWFULLY  PROVIDED  LOWER 
RETIREMENT  BENEFITS  FOR  WOMEN  THAN  FOR  MEN-  THESE  CASES  ARE 
EXAMPLES  OF  THE  BREADTH  OF  THE  COMMISSION'S  CONCERNS  IN  THE  AREA 
OF  DISCRIMINATION  IN  COMPENSATION. 

AS  CAN  BE  SEEN  FROM  MY  PRECEEDIN6  COMMENTS  AND  FROM  MY 
WRITTEN  STATEMENT.  THE  COMMISSION  HAS  A  COMMENDABLE  RECORD  IN  THE 
ENFORCEMENT  OF  THE  LAW  IN  THE  EQUAL  PAY.  INTENTIONAL  SEX-BASED 
WAGE  DISCRIMINATION.  AND  OTHER  COMPENSATION  AREAS.  THE  COMMISSION 
HAS  NOT.  HOWEVER.  FORMULATED  POLICY  BASED  ON  "COMPARABLE  WORTH". 
A  CONCEPT  FOR  WHICH  THERE  IS  NO  SETTLED  DEFINITION- 

WHILE  THE  SUPREME  COURT  IN  GUNTHER  RECOGNIZED  THAT  THE 
PARAMETERS  OF  TITLE  VII  WERE  BROADER  THAN  THE  EPA.  THE  COURT  MADE 
CLEAR  THAT  IT  WAS  NOT  CONSIDERING  A  CLAIM  "BASED  ON  THE  CONTRO- 
VERSIAL CONCEPT  OF  'COMPARABLE  WORTK'."  ITS  DECISION  PROVIDED 
NO  GUIDANCE  ON  SETTING  THE  BOUNDARIES  OF  SEX-BASED  WAGE  CLAIMS 
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BROUGHT  UNDER  TITLE  VII-  FURTHER.  AS  NOTED  IN  MY  WRITTEN  STATE- 
MENT. THE  WEIGHT  OF  AUTHORITY  IS  THAT  A  COMPARABLE  WORTH  CLAIM 
DOES  NOT  FALL  WITHIN  THE  BOUNDARIES  OF  TITLE  VII- 

TO  CLARIFY  THESE  ISSUES  AND  TO  PROVIDE  GUIDANCE 
GENERALLY  IN  THE  AREA  OF  WAGE  DISCRIMINATION.  COMMISSION  STAFF 
HAVE  DEVELOPED  AN  INTERPRETIVE  COMPLIANCE  MANUAL  SECTION  ON  WAGE 
DISCRIMINATION.  WHICH  IS  TENTATIVELY  SCHEDULED  FOR  COMMISSION 
CONSIDERATION  IN  MAY  OF  THIS  YEAR-  THIS  SECTION  MAKES  GUNTHER- 
TYPE  CASES  PART  OF  COMMISSION  PRECEDENT- 

I  HAVE  FURTHER  ESTABLISHED  A  WORK  GROUP  WHICH  WILL  IDEN- 
TIFY A  CHARGE  CONTAINING  GUNTHER-TYPE  ISSUES  AND  PREPARE  FOR  THE 
COMMISSION'S  CONSIDERATION  A  DECISION  ON  THAT  CHARGE-  THIS  GROUP 
ALSO  WILL  PREPARE  A  SERIES  OF  OPTION  PAPERS  FOR  COMMISSION 
CONSIDERATION  ON  WAGE  DISCRIMINATION.  USING  ACTUAL  CHARGES  IN  OUR 
HEADQUARTERS  INVENTORY  AS  THE  BASES  FOR  THESE  OPTIONS- 

OUR  DISTRICT  OFFICES  WILL  BE  SURVEYED  TO  IDENTIFY  RECENT 
PRIVATE  SECTOR  WAGE  CHARGES  WHICH  CONTAIN  NOVEL  ISSUES  AND  WHICH 
MAY  BE  APPROPRIATE  VEHICLES  FOR  ARTICULATION  OF  COMMISSION  POLICY- 

IT  SHOULD  BE  UNDERSTOOD  THAT  DEVELOPING  NEW  POLICY  ON 
THE  HIGHLY  COMPLEX  SUBJECT  OF  WAGE  DISCRIMINATION  INVOLVES  CON- 
SIDERATION OF  A  NUMBER  OF  EXTREMELY  DIFFICULT  FACTORS-  BECAUSE 
OF  THIS.  THE  PROCESS  CAN  NOT  BE  DONE  QUICKLY  NOR  TAKEN  LIGHTLY- 
IT  WILL  REQUIRE  A  SERIES  OF  BUILDING  BLOCKS  WHICH  WILL  LEAD 
ULTIMATELY  TO  COMMISSION  POLICY- 
IT  IS  OUR  BELIEF  THAT  EFFORTS  SUCH  AS  THESE  WILL  CONTRI- 
BUTE GREATLY  TO  THE  FURTHER  DEVELOPMENT  OF  SOUND  POLICY  IN  THE 
AREA  OF  COMPENSATION  DISCRIMINATION- 

I  WILL  BE  PLEASED  TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE- 
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Mr.  Frank.  Let's  hear  from  the  General  Counsel,  Mr.  Slate. 

STATEMENT  OF  DAVID  L.  SLATE,  GENERAL  COUNSEL,  U.S.  EQUAL 
EMPLOYMENT  OPPORTUNITY  COMMISSION 

Mr.  Slate.  Thank  you,  Mr.  Chairman,  I  did  submit,  as  you  know, 
a  statement  on  February  29  and  rather  than  repeat  that  I  would 
simply  like  to  say  at  this  point  that  I  believe,  as  does  the  chairman 
and  the  Commission,  that  wage  discrimination  is  an  especially  im- 
portant issue — one  that  the  Commission  has  done  a  substantial 
amount  to  deal  with  and  is  and  should  be  doing  more. 

I'd  like  also  to  reiterate  that  as  General  Counsel  of  the  Commis- 
sion, I  am  not  only  ready  and  willing  to  litigate  but  will  litigate 
cases  raising  issues  encompassed  within  the  Supreme  Court's  deci- 
sion in  Gunther. 

To  the  extent  that  we  do  not  have  a  sufficient  number  of  cases  of 
that  nature,  it  is  a  matter  of  concern  to  me  and  it  is  a  matter  of 
concern  to  the  chairman  and  it  is  a  matter  of  concern  to  the  Com- 
mission. 

I  think  that  we  have  moved  recently  in  positive  directions  to  ad- 
dress that  problem  and  to  address  generally  the  decline  in  the 
Commission's  litigation  that  is  a  matter  of  concern. 

We  have,  as  my  statement  indicates,  proposed  and  the  Commis- 
sion has  adopted  a  national  litigation  plan  that  is  intended  to  guide 
the  Commission's  field  offices  in  the  selection  of  cases  that  the 
Commission  considers  important  and  appropriate  to  focus  its  litiga- 
tion efforts  on. 

One  of  the  issues  that  I  recommended  that  the  Commission  in- 
clude as  part  of  the  national  issues  list  within  that  plan  encom- 
passes squarely  the  charges  that  allege  intentional  discrimination 
under  title  VII  including  specifically  those  encompassed  within  the 
Supreme  Court's  decision  in  Gunther  whether  the  discrimination  is 
based  on  sex,  color,  race  or  national  origin. 

I  think  also  that  the  Commission  is  moving  in  the  right  direction 
in  several  other  respects  that  will  enhance  our  efforts  to  improve 
our  law  enforcement  program  and  our  litigation  program. 

I  think  that  Chairman  Thomas'  current  field  reorganization 
which  will  divide  the  administrative  side  into  basically  a  rapid 
track  and  an  extended  investigative  track  with  increased  allocation 
of  resources  for  more  thorough  investigations  coupled  with  the  na- 
tional litigation  plan  will  substantially  enhance  our  efforts  to  im- 
prove litigation. 

The  Commission's  resolution  unanimously  adopted  in  December 
in  support  of  the  field  reorganization  with  recognition  of  resource 
problems  also  specifically  notes,  for  example,  the  importance  in 
wage  discrimination  cases  of  more  thorough  onsite  investigations. 

I  think  all  of  these  measures  institutionally  will  improve  our  liti- 
gation program  not  only  with  respect  but  including  specifically 
wage  discrimination  litigation. 

Thank  you. 

Mr.  Frank.  Thank  you  very  much,  Mr.  Slate. 

You  have  a  prepared  statement?  Would  you  also  like  to  have 
that  in  the  record? 

Mr.  Slate.  I  did  submit  one  in  February 
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Mr.  Frank.  That  has  already  been  put  in  the  record  for  that 
hearing. 

Mr.  Slate.  Thank  you. 

Mr.  Frank.  We'll  begin  the  questioning  with  Mr.  McKernan. 

Mr.  McKernan.  Chairman  Thomas,  I'd  just  like  to  ask  a  couple 
of  questions. 

At  the  last  hearing,  Mr.  Newman  referred  to  a  statement  made 
by  EEOC  General  Counsel,  Michael  Connelly,  with  respect  to  com- 
parable worth  cases.  He  was  quoted  as  having  said  that  he  would 
not  bring  comparable  worth  suits  because  the  remedy  would  result 
in  severe  economic  hardship  for  employers. 

Has  that  consideration  played  any  role  in  the  Commission's  re- 
luctance to  pursue  these  title  VII  cases? 

Mr.  Thomas.  Well,  I  think  we  can  judge  that  by  the  absence  of 
Michael  Connelly  from  that  slot. 

We  did  not  in  any  way  to  my  knowledge  consider  Mr.  Connelly's 
statement  in  setting  policy  in  this  area. 

In  fact,  I  don't  even  remember  hearing  this  statement  and  it  cer- 
tainly has  not  been  committed  in  any  writings  in  any  documents 
that  we  have  used  to  establish  policy. 

Mr.  McKernan.  Why  did  the  EEOC  not  investigate  some  of  the 
allegations  made  in  the  AFSCME  case? 

Mr.  Thomas.  That  case  predates  me.  It's  my  understanding  that 
they  received  the  right  to  sue  sometime  in  the  summer  of  1981.  I'm 
not  quite  sure  about  that. 

Again,  there  are  a  number  of  cases  in  this  area  that  have  not 
been  investigated,  including  the  266  cases  that  have  been  discussed 
here. 

One  of  the  reasons  is  that  in  the  area  of  public  sector  cases,  there 
has  been  some  reluctance  to  investigate.  Primarily  because  we 
don't  have  litigation  authority  in  that  area.  That  reluctance  is  cer- 
tainly not  one  that  prevails  now  but  again  there  are  other  prob- 
lems which  we  can  go  into  with  respect  to  the  266  cases  in  head- 
quarters. They  are  resource  intensive  although  we  are  not  offering 
that  as  a  reason  for  not  moving  on  the  cases. 

In  the  September  1982  hearing  we  had  identified  a  case  which  we 
thought  could  have  operated  as  a  vehicle  for  litigation  in  the  area 
and  would  have  decided  a  large  number  of  the  cases  that  we  have 
in-house  now. 

After  spending  a  great  deal  of  time  on  that  case,  the  case  law  fell 
flat  on  its  face  after  we  got  the  documents. 

We  have  been  going  on  some  other  tracks  with  the  development 
of  policy,  but  it  was  our  feeling  that  that  one  case  would  have  done 
a  great  deal  to  resolve  a  lot  of  our  own  internal  policy  problems.  It 
simply  did  not  work  out.  This  was  a  private  sector  case. 

Mr.  McKernan.  Can  you  elaborate  on  that,  what  type  of  inter- 
nal policy  problems? 

Mr.  Thomas.  We  have  266  charges  in-house  that  basically  break 
down  into  26  different  cases. 

The  problem  that  we  have  is  that  in  addition  to  the  investigatory 
problems,  it's  been  the  policy  of  the  Commission  since  Gunther  to 
bring  all  those  cases  in  from  the  field,  to  bring  them  into  headquar- 
ters pending,  one,  Commission  decision  to  what  type  of  cases  we 
will  investigate  after  Gunther.  And  in  addition  to  that,  how  far  will 
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we  move  the  principle  enunciated  in  Gunther.  We  have  not  made  a 
decision  on  that. 

Some  of  the  cases  are  straight  comparable  worth  cases  and  re- 
gardless of  how  much  you  downplay  that,  we  are  talking  about  jobs 
that  are  different  jobs  in  which  individuals  are  alleging  that  the 
intrinsic  value  of  that  job  merits  equal  pay  for  that  job. 

Mr.  McKernan.  I  understand  your  concern  about  the  compara- 
ble worth  issue  and  I  think  you  heard  the  discussion  earlier  in  this 
hearing  that  a  number  of  us  share  the  concern  about  how  we  adopt 
a  policy  on  the  broad  question  of  comparable  worth.  My  question  is 
more  in  line  though  with  the  Gunther  case,  whether  or  not  the 
Commission  has  developed  any  policy  to  investigate  those  Gunther- 
type  cases. 

Mr.  Thomas.  Well,  yes.  I  think  it  should  be  understood  that  the 
compliance  manual  is  what  we  use  as  our  own  internal  policy  de- 
velopment mechanism  for  instructing  the  field  on  how  to  investi- 
gate and  how  to  deal  with  these  cases  and  what  type  of  evidence  to 
use  in  these  cases  and  what  type  of  fact  situation  to  look  for  and 
what  type  of  documents  to  get  or  to  utilize  in  the  investigation. 
That  manual  process  has  never  been  completed  for  the  entire  Com- 
mission. It's  an  ongoing  process,  it  is  one  that  I  have  pushed  and 
the  people  I  think  who  are  working  on  that  are  doing  a  commenda- 
ble job. 

Mr.  McKernan.  Let  me  interrupt  here  because  I'm  interested  in 
that. 

How  long  do  you  think  it's  going  to  be  before  this  manual  is  com- 
pleted for  the  Gunther-type  cases? 

Mr.  Thomas.  That  is  scheduled  to  be  on  our  agenda  in  May.  We 
have  internal  circulation  of  the  draft  now  for  the  purposes  of  deter- 
mining obviously  what  the  comments  of  the  various  offices  are 
within  the  agency.  That  portion  of  the  compliance  manual  in  addi- 
tion to  many,  many  other  sections  of  the  compliance  manual — 
which  are  time  consuming  in  the  developmental  process — has  been 
developed  and  is  in  circulation  now.  That  was  developed  at  my  re- 
quest, after  the  September  30  hearings. 

They  were  not  in  the  process  of  being  developed  at  that  time. 

Mr.  McKernan.  Are  you  telling  me  that  the  reason  that  the 
Gunther-type  violations  have  not  been  investigated  is  because  you 
did  not  have  a  policy  in  your  manual  as  to  how  to  investigate  those 
cases? 

Mr.  Thomas.  No,  we  have  been  operating  in  sort  of  an  ad  hoc 
way  with  90-day  notices  and  believe  me,  I  know  how  many  times 
and  how  often  we  have  had  to  delay  this  because  I  have  to  sign  off 
on  all  the  90-day  notices,  in  the  Gunther  cases. 

I  have  been  somewhat  reluctant  to  do  so  and  each  time  that  I 
have  signed  off  I've  asked  the  question,  what's  really  going  on,  why 
haven't  we  completed  this  process?  The  process  has  just  taken  a 
long  time  and  in  the  Federal  Government  I  think  you  learn  after  a 
while  to  be  patient. 

The  Gunther  cases,  again,  and  the  compliance  manual  section 
will  be  on  the  Commission  agenda. 

Mr.  McKernan.  I  think  that  patience  is  a  virtue  but  I  think  that 
you  can  overdo  it. 
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Have  you  either  settled  or  litigated  any  straight  Gunther-type 
cases? 

Mr.  Thomas.  Not  since  I've  been  at  the  Commission,  not  that  I'm 
aware  of,  Congressman. 

Mr.  McKernan.  What's  the  reason  why  none  of  those  have  been 
acted  on? 

Mr.  Thomas.  The  charges  that  are  within  our  headquarters  now, 
the  266  charges,  some  are  similar  to  Gunther.  The  whole  process 
that  we're  going  through  now  is  to  identify  which  ones  are  Gunther 
and  it's  not  an  easy  matter.  The  charges  facially — we  cannot  deter- 
mine whether  or  not  they  are  straight  Gunther  or  not.  Some  of  the 
charges  may  be  Gunther-type  cases,  but  each  one  of  those  cases  has 
to  be  reinvestigated  to  determine  whether  it  fits  into  the  Gunther 
fact  pattern. 

Mr.  McKernan.  Do  you  know  whether  or  not  you  have  any  cases 
that  are  presently  being  investigated  in  which  an  employer  has  in 
fact  done  an  evaluation  that  has  demonstrated  that  women  are  un- 
derpaid in  their  jobs? 

Mr.  Thomas.  The  answer  to  that  is,  to  my  knowledge,  no. 

We  have  cases  in  which  women  have  alleged  they  are  being  un- 
derpaid. But  to  my  knowledge,  and  I  have  not  reviewed  all  the 
cases  personally.  I  have  staff  here  that  could  respond  to  that  more 
to  the  point  but  I'm  not  aware  of  any  cases. 

Mr.  McKernan.  Do  you  know  whether  there  are  any  cases  in 
which  these  allegations  are  backed  up  by  an  evaluation  that  was 
done  by  the  employer? 

Mr.  Thomas.  The  only  case  of  which  I  am  familiar  which  in- 
volves an  evaluation  is  one  in  which  the  women  are  alleging  that 
the  evaluation  is  erroneous. 

Mr.  McKernan.  Mr.  Slate,  do  you  have  any  other  information 
other  than  that? 

Mr.  Slate.  The  only  thing  I'd  like  to  make  sure  that  the  commit- 
tee understands,  in  terms  of  litigation  under  title  VII,  we  can  only 
consider  for  litigation  cases  where  there  has  been  an  administra- 
tive finding  of  reasonable  cause  followed  by  a  failure  of  conciliation 
and  that  limits  the  pool  of  what  is  available  for  the  Commission  to 
consider  in  terms  of  initiating  litigation. 

There  has  been  a  backlog  apparently  of  266  charges  that  the 
Chairman  referred  to  at  the  administrative  stage.  And  consequent- 
ly we  haven't  had  Gunther-type  cases  coming  through  the  system 
in  the  field  that  are  available  for  litigation. 

I  think  that  the  Chairman's  current  task  force  which  assessed 
those  charges  and  made  specific  recommendations  to  the  Chairman 
and  in  which  one  of  our  office  of  General  Counsel  attorneys  is  also 
participating  is  a  positive  step.  I  think  we  all  agree  that  perhaps  it 
should  have  happened  earlier. 

The  guidance  that  the  Chairman  mentioned  in  the  compliance 
manual  also  will  be  very  effective  in  terms  of  adding  to  and  elabo- 
rating on  the  guidance  that  has  been  in  existence  through  the  reis- 
suance of  these  90-day  notices.  And  that  process  is  also  one  that  my 
office  is  participating  in.  And  the  compliance  manual  is  scheduled, 
as  the  Chairman  said,  for  consideration  by  the  full  Commission  in 
May  of  this  year. 
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I  think  those  steps,  whatever  have  been  the  problems  in  the  past, 
I  think  those  steps  are  very  positive  to  get  this  moving. 

I  don't  know  what  administrative  charges  raise  specific  Gunther 
issues  or  other  issues.  And,  I  think  there  has  been  some  confusion 
in  the  Commission  field  offices  about  what  should  be  sent  to  head- 
quarters for  review. 

I  think  the  point  that  the  Chairman  has  made  is  one  that  is  im- 
portant. We  are  moving  to  correct  that  problem  and  find  out  what 
we  have.  And,  if  we  have  good  cases  then  we're  going  to  litigate 
them. 

Mr.  McKernan.  Are  there  any  Gunther-type  cases  that  have 
been  referred  to  you  that  you  haven't  litigated? 

Mr.  Slate.  Not  since  I  have  been  with  the  Commission.  My  un- 
derstanding is  that  since  Gunther,  no  Gunther-type  cases  were  re- 
ferred from  the  field  to  headquarters  for  litigation. 

Mr.  McKernan.  Mr.  Thomas? 

Mr.  Thomas.  Yes,  I  have  been  informed  that  there  are  no  Gun- 
ther-type  cases  of  the  266  charges.  They're  all  comparable  worth 
cases. 

The  one  case  which  I  indicated  that  we  attempted  to  investigate, 
after  the  September  20  hearings,  was  one,  we  thought  initially  was 
a  Gunther-type  case.  It  turned  out  not  to  be  after  investigation. 

Mr.  McKernan.  I  would  finally  ask  each  of  you  to  comment 
whether  or  not  you  believe  that  the  Commission  ought  to  be  inves- 
tigating and  proceeding  forward  on  those  cases  which  are  Gunther- 
and  AFSCME-iype  cases. 

Mr.  Thomas.  I  think  that  the  Commission  should  proceed  further 
as  is  demonstrated  by  the  development  of  our  compliance  manual 
section  which  would  make  the  Gunther  cases  a  Commission  prece- 
dent, so  that  they  would  be  handled  routinely  like  other  cases  in 
the  field,  based  on  Gunther. 

I  think  it  has  to  be  understood  however  that  AFSCME  is  a  public 
sector  case.  Once  we  get  past  the  investigative  stages  it  suffers  the 
same  fate  as  our  other  title  VII  cases  in  this  area  and  that  is  that 
they  are  not  litigated  by  our  Commission. 

Mr.  McKernan.  Mr.  Slate? 

Mr.  Slate.  Oh,  I  agree.  As  I  said  before  I  would  like  for  the  Com- 
mission to  be  litigating  Gunther-type  cases.  We  should  be  contribut- 
ing to  the  development  of  law  after  Gunther,  which  left  open  a  va- 
riety of  questions  about  the  nature  and  quantum  of  evidence  re- 
quired to  establish  the  violation.  And  I  think  that  we  should  be 
moving  in  that  direction.  I'd  like  very  much  to  see  some  cases 
coming  in  to  us  for  that. 

Mr.  McKernan.  I  would  just  like  to  urge  you  to  take  this  back  to 
the  Commission,  and  I  hope  that  the  policy  will  be  adopted  shortly. 
I  hope  that  if  there  are  any  problems  with  any  extension  of  the 
Gunther  case  that  you  will  at  least  make  sure  we  soon  have  a 
policy  to  do  more  on  the  Gunther-type  cases  while  we're  working 
on  extensions  of  that  decision. 

Thank  you,  Mr.  Chairman. 

Mr.  Frank.  Thank  you,  Mr.  McKernan. 

Mr.  Thomas,  you  said  of  the  cases  that  are  pending,  the  266,  that 
these  are  nonequal  pay  act,  sex-based  wage  discrimination  charges, 
I  gather. 
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Mr.  Thomas.  These  are  title  VII  cases. 

Mr.  Frank.  Yes. 

Mr.  Thomas.  Yes. 

Mr.  Frank.  You  said  that  none  of  them  are  Gunther  type,  how 
do  you  know  that? 

Mr.  Thomas.  My  staff  has  informed  me  that  they  have  gone 
through  all  of  them 

Mr.  Frank.  When,  do  you  know? 

Mr.  Thomas.  Within  the  last  month  or  so  they've  gone  through 
all  but  15  of  them. 

Mr.  Frank.  Subsequent  to  the  hearing  notice. 

I  raise  that  question  because  we  did  get  a  copy  of  the  memo 
which  you  timely  supplied  to  us  from  Constance  DuPre,  EEOC 
legal  counsel  dated  November  16,  1983. 

As  of  November  1,  1983  there  were  269  charges — now  we're  down  to  266  so  I  guess 
3  died  of  old  age — in  the  backlog  that  raised  wage  discrimination  issues.  A  case  by 
case  review  of  these  charges  has  not  been  done  because  of  a  shortage  of  personnel. 

And  then  it  went  on  to  say  that  there  would  be  additional  per- 
sonnel required. 

So,  as  of  November  this  review  hadn't  been  done.  Now,  in  the 
last  month  apparently,  subsequent  to  this  subcommittee  showing 
its  interest  in  the  subject,  all  266  or  269  were  reviewed. 

I'm  worried  that  the  quality  of  the  review  of  those  260-odd  cases 
in  a  month  may  not  have  been  all  it  should  have  been.  And  I'm 
also  struck — and  this  is  one  of  the  points  that  I  want  to  get  to.  It 
seems  to  me,  frankly,  and  the  record  seems  fairly  clear  as  I  look  at 
the  hearings  that  were  held  before  Congresswomen  Schroeder, 
Oakar,  and  Ferraro,  taking  into  account  that  you  gentlemen  have 
not  been  here  from  day  one  of  this  administration  but  you've  both 
been  here  for  some  time,  it  looks  very  much  to  me  like  the  Com- 
rnission  didn't  do  a  thing  about  title  VII  sex-based  wage  discrimina- 
tion cases  until  this  subcommittee  began  to  express  its  interest. 

Is  there  any  pattern  of  activity,  pattern  of  decision,  any  serious 
investigatory  material  that  predates  this  calendar  year.  Is  there 
anything  that  was  done — as  of  November  1983  the  cases  were  just 
sitting  there. 

What  was  done  before  January  of  this  year? 

Mr.  Thomas.  First  of  all  I  think  it  has  to  be  understood  that  40 
percent  of  our  workload  involves  sex-based  discrimination 

Mr.  Frank.  You're  talking  about  the  title  VII  cases? 

Mr.  Thomas.  That's  right,  that's  sex-based  discrimination.  Usual- 
ly  

Mr.  Frank.  On  wages. 

Mr.  Thomas.  Forty  percent  of  our  cases  involve  sex-based  dis- 
crimination and  most  of  those  cases,  whether  class  or  individual 
relief,  involve  some  adverse  impact  on  the  salaries  of  women. 

In  the  area  of  specific  cases  involving  wage  discrimination,  we 
have  approximately  600  to  700  cases  per  year.  In  joint  cases,  EPA, 
title  VII  we  have  around  a  thousand  cases  per  year  which  we  deal 
with.  Most  of  those  cases  do  not  fall  within  this  area  of  comparable 
worth.  We  only  have  13  to  14  cases  a  year  involving  this.  One  year, 
I  think  in  1977  or  1978,  1977  we  had  a  jump  in  cases,  I  think  170- 
plus  cases.  After  that  it's  13  to  14  cases  per  year. 
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Mr.  Frank.  I'm  talking  about  the  Gunther 

Mr.  Thomas.  Those  are  not  Gunther-tyipe  cases. 
Mr.  Frank.  I'm  talking  about  the  Gunther-type  cases  which  is 
the  subject  of  the  hearing.  The  Gunther  case  was  decided  in  June 

1981,  and  in  September  1982,  you  told  the  joint  Post  Office  Civil 
Service  Committee  that  we'd  have  some  action  in  Gunther  type, 
nonequal  pay  act  wage  based  cases. 

Frankly,  I  have  to  say  that  it  doesn't  seem  to  me  that  anything 
has  been  done.  I  realize  that  it's  a  complicated  area  but — you  said 
you  have  to  learn  to  be  patient  in  Government  because  things  take 
a  long  time.  Things  don't  take  a  long  time  in  Government,  people 
take  a  long  time.  Things  don't  h.apppp  out  there,  the  passive  voice 
always  makes  me  nervoiip.  Ofnc  ils  do  it,  their  aides  do  it,  appoint- 
ees do  it.  I  think  that  there  has  tc  >.s  responsibility  here. 

This  whole  area  is  oae  where  it  se^ms  to  me  that  nothing  has 
happened  and  it  is  admittedly  a  new  t  rd  difficult  and  complicated 
area  of  law  but  simply  ignoring  it  doesn  t  help  it. 

I  would  ask  again,  in  this  Gunther-type  area,  the  kind  of  cases 
that  you   were  discussing  with  the  subcommittee  in   September 

1982,  what  we've  got,  it  seems  to  me,  since  then  is  a  review  of  the 
cases  which  was  done  within  the  last  month,  rather  hastily,  and  a 
working  group,  the  appointment  of  a  working  group.  Have  we  got 
anj^hing  else  in  this  area  that's  been  done? 

Mr.  Thomas.  In  our  estimation  when  I  testified  before  the  Sep- 
tember 1982 — of  that  batch  of  cases  there  was  one  case  in  the  pri- 
vate sector  which  is  of  particular  importance  because  that  was  a 
case  in  which  we  could  investigate  and  litigate.  We  investigated 
that  case  and  it  takes,  again,  although  the  passive  voice  is  a  prob- 
lem at  times,  it  takes  a  long  time  to  get  the  documents  that  we 
need  to  fully  investigate  the  case.  Six  to  eight  months  of  looking  at 
that  case  and  it  fell  apart.  It  was  our  feeling  that  developing  that 
case  would  have  had  significant  value  to  the  Commission  and  it  did 
not  work  out.  Simultaneously,  we  were  developing  and  we  continue 
to  develop  in  the  area  of  compensation  discrimination  internal 
manual  instructions  for — in  the  pension  area  as  well  as  in  the  Gun- 
ther area  the  compliance  manual  section  would  make  again  this 
area 

Mr.  Frank.  But  we  don't  have  an\i;hing  there  yet. 

Mr.  Thomas.  Pardon  me? 

Mr.  Frank.  It's  still  to  be  worked  on,  do  we  have  anything  there? 

Mr.  Thomas.  We  have  a  draft  that  is  close  to  final, "l  mean,  that 
can  be  said  about  the  entire  drafting  manual  process,  it's  very  time 
consuming.  This  isn't  the  only  area  we  work  on. 

Mr.  Frank.  I  understand  that.  Then,  maybe  the  problem  is  more 
serious  than  I  think.  If  the  Gunther  decision  which  we  all  agree  is 
an  important  one,  I  think,  and  has  some  important  implications  of 
what  we're  doing,  if  from  June  of  1981  until  now  we're  still  only  in 
the  final  draft  stage,  if  that's  typical  then  the  problems  are  very 
serious. 

In  your  testimony  you  said,  page  377  of  the  record,  back  in  Sep- 
tember 1982: 

We  are  aware  of  the  v-istas  which  Gunther  opens  up,  but,  we  are,  at  least  in  the 
legal  arena,  without  specific  guidance.  The  Commission  does  place  high  priority  on 
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comparable  worth  issues.  It  has  not  been  considered  by  the  Commission  yet.  It  along 
with  other  issues  will  be  considered  by  the  Commission  in  the  future. 

That  hasn't  happened  yet,  I  take  it. 

Mr.  Thomas.  Well,  we  have  considered  some  of  the  other  issues.  I 
think  it  has  to  be  understood  that  in  the  past  year  and  a  half  there 
have  been  a  large  number  of  issues  that  we  have  to  deal  with.  In 
fact  during  the  time  which  we  testified  on  the  Hill,  the  major  issue, 
the  hot  issue  was  pensions.  Now,  that  has  changed  significantly. 
And  one  that  we  devoted,  and  I  personally  devoted,  a  tremendous 
amount  of  time  had  to  do  with  NORRIS  and  TIA — those  cases  have 
been  resolved  and  now  we  again  turn  our 

Mr.  Frank.  Do  we  need  more  Commissioners,  do  we  need  more 
staff?  I  just  don't  think  it's  acceptable.  I'm  glad  that  you  did  work 
in  the  areas  of  pensions.  But  here  we  have  an  important  Supreme 
Court  decision  in  June  of  1981  and  it's  the  subject  of  wage  discrimi- 
nation which  is  of  essential  importance  to  the  economic  role  of 
women,  and  we  have  a  decision  in  June  of  1981  and  in  September 
of  1982  you  tell  three  subcommittees  of  the  Congress  that  this  is 
going  to  be  on  the  agenda  and  will  be  considered.  Frankly,  I  see  no 
evidence  of  anything  happening  until  we  called  another  hearing. 

Are  we  going  to  proceed  so  that  every  year  and  a  half  we'll  call 
another  subcommittee  hearing  and  then  we'll  move  a  step  at  a 
time.  That's  just  not  going  to  be  very  helpful.  Then  what  you're 
suggesting  to  me  is  a  more  fundamental  problem.  If  you're  that 
overloaded  should  we  be  expanding  the  Commission,  we  should  be 
expanding  the  staff.  I  don't  think  it's  acceptable  that  we  continue 
to  work  at  this  pace  on  what  we  all  agree  is  an  important  issue. 

Mr.  Thomas.  As  I  indicated,  Mr.  Chairman,  the  process  of  devel- 
oping the  Gunther-type  cases,  the  compliance  manual  section  is 
nearly  complete.  It  will  be  complete,  the  manual  section  will  be 
done  by  May. 

Mr.  Frank.  Does  that  respond,  though,  to  the  Commission 
making  policy  in  the  area? 

Mr.  Thomas.  It's  our  policy 

Mr.  Frank.  Is  the  Commission  going  to  vote  on  that? 

Mr.  Thomas.  That  is 

Mr.  Frank.  And  you  expect  the  Commission  to  vote  on  that 
when? 

Mr.  Thomas.  That  will  be,  is  scheduled 

Mr.  Frank.  And  once  the  Commission  votes  on  that,  if  it  gets  a 
majority  in  favor  of  the  policy,  will  that  mean  some  further  action 
more  than  we've  gotten  on  these  cases? 

Mr.  Thomas.  That  means  when  we  get  Gunther-type  cases  they 
will  be  processed  in  the  field.  They  do  not  have  to  be  forwarded  to 
headquarters.  Again,  Gunther-type  cases,  the  compliance  manual 
section  simply  gives  the  people  in  the  field  guidance  as  to  what 

Mr.  Frank.  Wait,  what's  the  status  of  these  cases  now? 

Mr.  Thomas.  We  do  not  have  Gunther-type  cases,  that's  the 
point. 

Mr.  Frank.  There  are  269  cases  that 

Mr.  Thomas.  They're  comparable  worth  cases. 

Mr.  Frank.  What's  their  status?  What  are  you  going  to  do  with 
them? 
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Mr.  Thomas.  We  are  going  to  go  through  the  cases  and  send 
them  back  to  the  field  and  have  them  investigated,  the  ones  that 
we  think  are  viable  cases. 

Mr.  Frank.  They're  sitting  around — what's  the  average  of  these 
cases,  are  they  just  sitting  around — what's  happened  to  them  over 
the  last  couple  of  years. 

Mr.  Thomas.  Most  of  them  sat,  have  been  around  since  I  believe 
1977  or  1978. 

Mr.  Frank.  That's  your  answer,  that  they've  just  been  sitting 
around,  undone  and — unlooked  at? 

Mr.  Thomas.  Well,  that's  about  it. 

Mr.  Frank.  That  can't  be  the  right  way  to  run  the  Commission. 
If  they're  bad  cases  then  they  ought  to  be  dismissed.  If  they're 
cases  which  are  controversial  then  they  ought  to  be  pursued.  If 
they're  good  cases  then  they  ought  to  be  decided.  If  some  of  the 
cases  are  cases  without  merit  then  it  seems  to  me  that  you're  being 
unfair  to  employers  who,  having  had  a  charge  filed  against  them, 
are  sitting  around  with  that  charge  over  their  heads. 

If  it  doesn't  have  any  merit  then  let's  do  something  about  them. 

It  simply  cannot  be  a  good  way  for  Government  to  act,  to  simply 
celebrate  the  birthday  once  a  year  of  charges  and  let  them  accumu- 
late. But  that  appears  to  be  what's  happening. 

Mr.  Thomas.  I  appreciate  your  concern,  Mr.  Chairman,  but  I 
think  it  has  to  be  understood  that  there  are  large  number  of  cases 
which  do  not  deserve  the  attention  of  this  body  which  we  did  deal 
with  as  far  as  1967  and  1968.  I  think  it  has  to  be  understood  that 
this  is  not  the  only  problem  and  that  we  have  attempted  in  the  last 
2  years  to  remedy  a  wide  range  of  problems  within  the  Commis- 
sion. I  think  that  we've  made  a  lot  of  progress  and  we  stand  by 
that  and  I've  indicated  that  in  this  area  that  it's  been  slow  in  de- 
veloping, a  lot  slower  than  I  would  have  liked  it. 

Mr.  Frank.  Why  has  it  been  slower,  I  mean,  if  you  didn't  like  it, 
what's  stopping  you,  some  other  member  of  the  Commission,  the 
Justice  Department,  Congress,  Mr.  Slate?  Who  is  slowing  this 
progress  down? 

Mr.  Thomas.  I  take  personal  responsibility  for  that.  I  don't  put 
the  blame  on  anyone  else. 

Mr.  Frank.  Well,  it  may  be  a  structural  problem  then  or  is  it? 
You  are  the  Chair  of  the  Commission,  as  I  said,  we  have  to  look  at 
what  we  do  about  it. 

Now,  this  working  group  that  you've  set  up,  what's  the  time- 
frame for  this  working  group? 

Mr.  Thomas.  We  have  not  set  out  time  lines  but  I  can  assure  you 
that  it  will  be  fairly  quick. 

Mr.  Frank.  When  was  it  set  up,  can  you  give  me  the  date? 

Mr.  Thomas.  Within  the  last  month. 

Mr.  Frank.  Subsequent  to  the  hearings,  obviously,  being  called  I 
assume. 

Mr.  Thomas.  That's  right,  yes. 

Mr.  Frank.  What's  the  charge  of  this  working  group? 

Mr.  Thomas.  It 

Mr.  Frank.  This  is  an  internal  working  group  within  the  EEOC? 

Mr.  Thomas.  That's  right. 
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Essentially  the  effort  will  be  to  develop  the  Commission  policy  in 
this  area,  generally  the  whole  wage  discrimination  area.  This  is 
beyond  the  Gunther-type  policy  that  we're  developing  and 

Mr.  Frank.  I'm  sorry,  is  this  the  manual? 

Mr.  Thomas.  No,  this  is  in  addition  to  that,  the  manual  section  is 
different  from  this  point. 

The  problem  that  we  have  with  these  266  cases  is  that  they  are 
not  Gunther  cases.  It's  as  simple  as  that.  And  we  need  a  policy 
beyond  Gunther. 

It's  my  understanding  from  what  I've  heard  before,  what  has 
gone  before,  that  we  are  not  dealing  here  with  the  cases  that  go 
beyond  Gunther. 

Mr.  Frank.  The  manual  is  going  to  take  of  the  Gunther-type 
cases 

Mr.  Thomas.  That's  right. 

Mr.  Frank.  And  the  working  group  is  to  go  into  the  area  that  is 
not  covered  by  the  Gunther-type  cases? 

Mr.  Thomas.  Beyond  Gunther. 

The  courts  did  not  tell  us  how  far  you  go  with  title  VII. 

Mr.  Frank.  Yes,  but  isn't  it  your  job  to  tell  the  courts  how  far 
you  think  you  should  go?  As  the  lead  agency  don't  you  have  some 
right  to  set  some  policies  and  the  courts  would  decide  whether  it's 
right  or  wrong? 

Mr.  Thomas.  I  think  that  we  have  to  draw  the  line  between  set- 
ting policy  and  creating  law,  that  is  not  our  job. 

Mr.  Frank.  Well,  what  specific 

Mr.  Thomas.  Congress  spoke  in  1972  squarely  on  the  issue  of 
comparable  worth  and  indicated  that  it  was  not  going  that  far. 

Mr.  Frank.  No  one  suggested  that  you  should  have  done  that  but 
you  said  that  the  courts  haven't  spoken  clearly  on  all  the  details 
and  I  agree  with  you. 

My  understanding  of  the  way  the  process  should  work  is  that  the 
lead  agency,  administrative  agency,  will  get  some  deference  from 
the  court  as  it  begins  to  fill  things  in.  I  think  that's  what  one  of 
these — didn't  DuPre's  memo  say  that?  In  one  of  the  memos,  I  think 
in  the  November  16  memo  there  was  a  suggestion  that  precisely  be- 
cause the  courts  have  not  acted  that  the  EEOC  ought  to  take  the 
lead.  Now,  obviously  you're  subjected  to  whatever  the  courts  say. 
We  get  a  little  bit  of  Alfonse  and  Gaston  standing  around  here 
with  people  sitting  around  and  waiting. 

Mr.  Thomas.  I  think  it's  a  judgmental  thing.  In  other  areas  in- 
cluding affirmative  action  and  in  some  other  areas,  this  body  has 
favorably  addressed  me  for  not  moving.  I  take  it  seriously  when  we 
go  to  court,  when  we  change  policy.  I  think  that  if  we  go  to  court 
on  an  issue  that  goes  beyond  Gunther,  it  is  our  obligation  to  make 
sure  that  we  make  good  law  with  a  good  case  as  opposed  to  bad 
law 

Mr.  Frank.  Have  you  tried  in  the  court  any  Gunther-type  issues? 

Mr.  Thomas.  We  have  not  had  the  case 

Mr.  Frank.  You  had  AFSCME. 

Mr.  Thomas.  AFSCME  we  did  not  litigate 

Mr.  Frank.  No,  but  it's  not  as  if  the  AFSCME-type  case  had  no 
relevance,  you  could  recommend  to 
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Mr.  Thomas.  On  a  routine  basis  we  recommend  to  the  Justice 
Department,  the  counterpart  of  all  of  our  Equal  Pay  Act  cases,  OK. 
We  do  not  litigate  them. 

Mr.  Frank.  I  understand  that,  but  why  did  the  Commission  not 
make  a  recommendation  in  the  AFSCME  case? 

Mr.  Thomas.  Again,  that  predates  me. 

Mr.  Frank.  You  think  though  that  the  AFSCME  case  was  cor- 
rectly decided,  I  guess,  you  said  it  was  straight  Gunther. 

Mr.  Thomas.  I  would  not  commit  myself  to  that.  My  lawyers 
have  basically  advised  me  that  it  was  a  straight  Gunther  case,  we 
have  not  reviewed  the  record,  the  General  Counsel  has  not  given 
the  Commission  a  recommendation. 

Mr.  Frank.  Well,  Mr.  Slate? 

Mr.  Slate.  We  have,  Mr.  Chairman,  that  case  under  review  now 
and  for  a  determination  what,  if  anything,  we  should  recommend 
to  the  Commission.  We  could  not,  of  course,  have  initiated  the  liti- 
gation in  the  first  place,  we  could  not,  for  the  same  reason 

My  understanding  again,  and  this  predates  my  time  with  the 
Commission,  but  my  understanding  is  that  charge  wasn't  investi- 
gated and  consequently  there  wouldn't  have  been  a  basis  to  make  a 
recommendation 

Mr.  Frank.  But  it  could  have  been  investigated? 

Mr.  Slate.  It  could  have  been. 

Mr.  Frank.  We  keep  being  told  that  this  Commission  couldn't 
have  sued  but  the  Commission  could  have  investigated.  There  were 
things  that  the  Commission  could  have  done  and  didn't  do. 

Mr.  Slate.  Presumably  that  is  correct.  As  far  as  the  AFSCME 
case  currently 

Mr.  Frank.  Why  presumably?  You  said  the 

Mr.  Slate.  If  in  fact  the  charging  parties  requested  a  right  to  sue 
before  the  Commission  could  complete  an  investigation,  by  statute 
we're  required  to  give  them  the  right 

Mr.  Frank.  Well 

Mr.  Slate.  Those  are  facts  that  I  don't  know. 

As  it  currently  stands,  we  have  it  under  review  and  we  don't 
have  yet  the  complete  record  and  transcript.  And  consistent  with 
the  way  that  we  normally  approach  one  of  these  cases  we  review 
the  record  and  transcript  before  reaching  a  decision  on  what  we 
should  do  and  that's  the  process  we're  in  right  now. 

Mr.  Frank.  I  guess  I  was  misled  because  Mr.  Thomas — I  guess  I 
thought  I  had  read  in  the  papers,  statements  from  you  saying  that 
it  was  a  straight  Gunther-type  case.  And  those  were  premature, 
those  statements  apparently. 

Mr.  Thomas.  Well,  my  personal  view — I  have  not  read  the  entire 
record 

Mr.  Frank.  Right. 

Mr.  Thomas.  I  think,  in  my  personal  view  without  having  read 
the  record  I  think  it  is  straight  Gunther, 

Mr.  Frank.  If  the  recommendation  of  the  General  Counsel  is  in 
line  with  that  or  if  you  make  up  your  own  mind — would  you  con- 
sider— well,  let  me  ask  you,  if  you  decide  that  you  want  to  get  into 
the  AFSCME  case  as  a  friend  of  the  court,  do  you  need  anybody's 
permission  to  do  that,  can  the  Commission  do  that  on  its  own? 
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Mr.  Thomas.  I  just  listened  to  Congresswoman  SchrorderV"  testi- 
mony where  she  referred  to  us  as  an  executive  branch  agencv  and 
if  that  is  true  and  that  was  a  problem  in  the  Williams  case  then  we 
certainly  do  as  all  executive  branch  agencies  do. 

Mr.  Frank.  So  your  answer  then  is  that  you  can't? 

Mr.  Thomas.  The  answer  is  that  if  we  are  an  executive 
branch 

Mr.  Frank.  If  I  wanted  a  hypothetical  I'd  go  back  to  lawschool, 
to  be  honest  with  you.  I'm  asking  you  in  your  capacity  as  Chair- 
man of  the  Commission,  what  your  interpretation  is.  If  you're  tell- 
ing me  you  were  guided  by  Congresswoman  Schroeder's  interpreta- 
tion and  this  is  all  that  matters  then  she'll  be  thrilled. 

I'm  assuming  that  you're  not  prepared  to  subscribe  to  that. 

I'm  asking  you  that  if  you  decide,  based  on  the  evidence,  a  par- 
ticular view  of  the  AFSCME  case,  is  it  your  view  that  the  Commis- 
sion would  have  the  right  to  go  into  court  to  file  an  amicus  brief 
without  getting  it  signed  off  by  the  Justice  Department?  I'm  not 
sure  what  the  Commission's  position  is  on  this  issue. 

Mr.  Slate.  Mr.  Chairman,  I'm  not  sure  that  anyone  has  looked 
at  what  the  legal  answer  to  that  is.  But  the  practice  of  the  Commis- 
sion, I  understand,  since  1972,  in  public  sector  cases  in  which  the 
Commission  wishes  to  participate  as  amicus  is  that  once  the  Com- 
mission itself  has  approved  the  participation  based  on  a  recommen- 
dation from  the  Office  of  General  Counsel,  that  is  routinely  sent  to 
the  Justice  Department  with  an  expression  of  our  intent  to  pro- 
ceed. And  unless  the  Justice  Department  has  some  concern  we  in 
fact  proceed.  And  so,  that  continues  to  this  date  to  be  the  posi- 
tion  

Mr.  Frank.  Mr.  Thomas,  so  you  will  abide  by  the  Justice  Depart- 
ment's objections  if  they  have  them  in  this  case? 

Mr.  Thomas.  I  have  not  routinely  abided  by  anyone's  objections. 
Our  problem  is  very  simple,  during  the  Carter  administration, 
during  the  reorganization  in  1979,  the  independent  status  of  this 
Commission  was  conceded.  The  Justice  Department  referred  to  that 
when  we  attempted  to  file  an  amicus  brief  in  the  New  Orleans  case 
which  is  a  public  sector  case  in  which  we  do  not  normally  or  by 
statute  have  litigation  authority.  If  we  are  indeed,  under  those 
opinions,  a  member  of  the  executive  branch 

Mr.  Frank.  Whose  opinion?  The  Justice  Department? 

Mr.  Thomas.  The  Justice  Department  opinions,  four  of  which 
were  issued  during  the  Carter  administration,  then,  if  we  are  a 
member  of  the  executive  branch,  we  do  not  have  independent  au- 
thority in  the  public  sector  cases  as  we  do  in  the  private  sector 
cases. 

That  issue  is  still  out,  we  have  acted  as  if  we  have  been  inde- 
pendent. I  think  that  that  independence  has  been  severely  compro- 
mised. 

Mr.  Frank.  I'm  a  little  puzzled.  You  say — I  understand  if  this, 
then  that — I'm  asking  you  for  your  own  opinion,  you're  the  Chair- 
man of  the  Commission.  Do  you  think  that  you  have  the  right  to 
file  an  amicus  brief  if  you  want  to,  in  a  public  sector  case,  without 
Justice  Department  approval  or  don't  you? 

That  doesn't  seem  to  me  a  tricky  or  hard  question. 
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Mr.  Thomas.  Particularly  since  I've  heard  one  person  and  even 
in  this  body  refer  to  this  as  an  executive  branch  agency  and  I've 
also  attended  hearings  where  it's  argued  that  we  are  an  independ- 
ent agency 

Mr.  Frank.  You  mean  that  the  Members  of  Congress  have  a  dif- 
ference of  opinion  on  an  issue  that  somehow  prevents  you  from  an- 
swering it?  Then  you  might  as  well  stay  at  home  and  we'll  mail 
you  a  check.  Congress  is  always  going  to  differ.  Congresswoman 
Schroeder  said  one  thing  and  I  don't  think  she  meant  it  in  that 
context — I  don't  understand  why  that  relieves  you  of  the  responsi- 
bility as  Chairman  to  say  what  you  think  the  policy  is. 

Do  you  consider  yourself  as  having  the  right  to  file  an  amicus 
brief  in  a  public  sector  case  if  a  majority  of  the  Commission  agrees 
or  not? 

It's  just  a  simple  question. 

Mr.  Thomas.  My  personal  view  and  it's  not  the  view  of  the  Com- 
mission and  I'm  not  the  only  one  to  vote 

Mr.  Frank.  I  understand  that. 

Mr.  Thomas.  The  independent  status  of  the  EEOC  was  severely 
compromised  in  the  reorganization  of  1979  to  the  extent  that  I  do 
not  believe  that  we  have  the  independent  authority  to  file  in  public 
sector  cases  as  we  do  in  private  sector  cases. 

Mr.  Frank.  I  infer  from  what  you  say  that  you  don't  agree  with 
that,  when  you  say  the  independence.  Would  you  support  legisla- 
tion to  restore,  if  you  don't  think  it  has  it,  the  independence? 

Mr.  Thomas.  I  have  said,  I've  been  on  record  as  saying  clearly 
that  this  agency  should  be  independent — operated  in  an  independ- 
ent manner.  But  we  think  and  I  personally  feel,  that  the  independ- 
ence of  the  Commission  has  been  severely  compromised. 

Mr.  Frank.  So  you  would  like  to  be  able  to  file  an  amicus  brief 
but  you  don't  think  that  you  have  the  legal  authority  to  file. 

Mr.  Thomas.  I'd  like  to  file  an  amicus  brief  in  any  case  in  which 
the  Commission  feels  that  we  should  file  one. 

Mr.  Frank.  And  you  think  that  you  don't  have  the  legal  author- 
ity to  do  it  in  the  public  sector  cases. 

Mr.  Thomas.  That's  my  personal  opinion. 

Mr.  Frank.  And,  Mr.  Slate,  you  are  still  studying  the  issue,  I 
take  it.  Has  the  General  Counsel  made  any  recommendation  on 
this? 

Mr.  Slate.  No,  as  I  said,  the  practice  as  I  understand  it 

Mr.  Frank.  I'm  not  talking  about  the  practice.  I've  asked  you  a 
specific  question,  have  you  made  a  study  of  the  legal  situation 
here?. 

Mr.  Slate.  Not  specifically,  no. 

Mr.  Frank.  Are  you  intending  to?  I  mean,  what  we  have,  as  you 
people  tell  me,  is  an  open  question,  an  amicus  question  and  I 
thought  I  heard  reference  as  to  a  recommendation. 

Mr.  Thomas,  have  you  asked  the  General  Counsel  to  research  the 
issue,  is  anybody  on  your  side  going  to  research  the  legal  question? 

Mr.  Thomas.  We  have  researched  that.  We  researched  that  issue 
through  the  office  of  the  legal  counsel  and  the  General  Counsel's 
aware  of  it,  when  we  had  disagreements  with  the  Justice  Depart- 
ment in  the  Williams  case.  I  testified  before  Congressman  Ed- 
wards' committee  on  that  particular  problem  and  I've  said  it  publi- 
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cally  over  and  over  again,  I  feel  that  tHe  independence  of  this  Com- 
mission has  been  severely  compromised 

Mr.  Frank.  I  understand  that,  you  said  it  over  again  here. 

I  appreciate  that  you  think  the  EEOC's  independence  was  severe- 
ly compromised — I'm  trying  now  to  get  information  on  another 
question.  Whether  there  has  been,  by  your  General  Counsel,  an  in- 
dependent study  of  that.  You  indicated  there  was  some  doubt  about 
it. 

If  in  fact  the  Commission  genuinely  resented  the  imposition  of 
controls  by  the  Justice  Department,  it  would  seem  to  me  that  a  log- 
ical step  to  take  would  be  to  have  that  legally  studied  by  your  own 
counsel.  Is  there  any  plan  to  have  the  legal  staff  of  the  EEOC  re- 
search that  issue  and  try  and  decide  whether  of  not  you  do  have 
the  right  to  make  these  opinions? 

Mr.  Thomas.  Well,  the  internal,  the  normal  legal  opinions  to  the 
Commission  are  drafted  by,  as  mentioned  a  couple  of  times,  Connie 
DuPre,  who  is  the  legal  counsel.  Those  opinions  which  have  been 
developed  or  were  developed  in  conjunction  with  the  Williams  case 
indicated  again,  that  the  status  of  this  Commission,  as  an  inde- 
pendent commission  was  compromised  and  I  think  just  basically  in- 
dicated that,  and  again  it's  arguable,  that  we  do  not  have  authority 
to  file 

Mr.  Frank.  Arguable  is  not  conclusive. 

Mr.  Thomas.  Again,  the  Commission  has  to  make  the  decision  ul- 
timately. 

Mr.  Frank.  The  Commission  is  not  interested  in  the  General 
Counsel's  opinion  on  that  question? 

Mr.  Slate.  Mr.  Chairman,  I  think  that  that  presumes  that  there 
is  some  kind  of  ongoing  problem  and  I  think  that  you  have  to  keep 
in  mind  that  the  Williams  case  was  a  very  different  situation  in 
one  very  critical  respect.  The  Department  of  Justice  already  was  a 
party  in  the  case  when  the  Commission  considered 

Mr.  Frank.  I  don't  understand,  Mr.  Slate,  I  didn't  raise  the  Wil- 
liams case,  I  raised  to  Mr.  Thomas  a  very  specific  question.  Due  to 
the  importance  of  the  AFSCME  case  and  if  it  is  straight  Gunther 
would  he  feel,  and  Mr.  Reynolds  has  indicated  although  he's 
backed  away  from  it  a  little  bit,  but  his  initial  reaction  was  that  he 
was  going  to  go  to  court  and — here's  the  situation  we  have — the 
Washington  case,  AFSCME  case  was  decided  and  the  Chairman 
tells  us  that  his  lawyers  tell  him  that  he's  inclined  to  agree  al- 
though he  hasn't  done  a  final  study,  that  this  is  a  straight  Gunther 
case,  that  is,  one  where  the  law  was  violated.  We  have  the  Assist- 
ant Attorney  General  saying  that  he's  going  to  go  to  court  to  over- 
turn this  decision  and  the  Chairman  thinks,  based  on  his  prelimi- 
nary estimates,  that  it  was  rightly  decided.  That  would  seem  to  me 
to  be  the  kind  of  situation  which  I'd  like  for  the  EEOC  to  come  in 
and  take  an  amicus  position  on  the  one  side  to  offset  perhaps  the 
amicus  position  on  the  other  side. 

That  may  not  seem  like  a  problem  to  you  but  it  does  to  me  and  I 
think  it  does  to  a  lot  of  the  people  involved,  it  does  to  David 
Gergen,  the  President's  former  Director  of  Communications,  who  in 
the  Washington  Post  said  the  administration  would  be  well  served 
if  they  called  up  the  lawyers  of  Justice  who  wanted  to  intervene. 
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So,  I  am  asking  a  very  simple  question  and  it  doesn't  seem  to  me 
to  have  anything  to  do  with  the  Williams  situation.  And  Mr. 
Thomas  has  said  that  not  that  it's  a  conclusive  argument,  he  said 
it's  arguable  that  your  independence  was  compromised. 

The  question  is,  is  there  any  ongoing  effort  at  all  at  the  Commis- 
sion or  is  one  contemplated  to  try  and  reestablish  some  independ- 
ence and  particularly  if  anybody's  asking  the  General  Counsel  for 
his  view  of  this  arguable  situation? 

Mr.  Thomas.  Well,  first  of  all  we  do  have  lead  responsibility  in 
the  whole  employment  discrimination  area.  If  anything  is  filed  in 
the  Government  it  will  be  certainly  through  the  joint  efforts  of 
EEOC,  Justice,  and  perhaps  even  the  Department  of  Labor.  Now, 
that  does  not  go  to  the  totality  of  your  question. 

Mr.  Frank.  Let  me  ask  you  a  question  though  about  that  one 
point.  Are  you  telling  me  that  Mr.  Reynolds  would  not  then  be  able 
to  file  against  the  AFSCME  situation  unless  you  signed  off  on  it, 
the  EEOC?  You  said  a  joint  effort,  does  that  mean  that  the  EEOC 
would  have  the  ability  to  block  an  amicus  filing  by  Mr.  Reynolds? 

Mr.  Thomas.  I  think  I  said  that  it  would  be  a  joint  effort.  Now, 
we  have,  internally,  some  disagreements  on  some  policies.  In  some 
areas,  we  have  had  very  different  points  of  view.  And  we  have  been 
successful  in  a  number  of  instances  in  working  out  those  differ- 
ences and  in  others  we  haven't. 

What  I'm  saying  to  you  is  that  in  this  particular  case  that  before 
anything  is  filed,  the  position,  the  posture,  the  opinions  of  the 
Equal  Employment  Opportunity  Commission  would  be  a  part  of 
that  effort. 

Mr.  Frank.  Does  that  mean — I  really  have  a  very  specific  ques- 
tion to  ask  about  this,  I'm  interested  in  your  general  comments. 
Does  that  mean  that  the  EEOC  would  have  to  agree  to  the  filing  if 
Mr.  Reynolds  decided  to  go  in  on  the  other  side  or  does  that  not? 

Could  he  elicit  your  opinions  and  then  say  I'm  the  Assistant  At- 
torney General  and  if  my  boss  says  it's  OK  I'm  going  to  disregard 
you  and  I'm  going  to  file? 

Mr.  Thomas.  I'm  sure  that  he  could  probably  do  that. 

Mr.  Frank.  So  you  don't  have  a  veto,  you  say  joint  effort,  that 
means  that  you  have  a  right 

Mr.  Thomas.  That  leaves  us  in  a  posture  where  we  have  to 
decide  as  a  commission  what  we're  going  to  do. 

And  in  instances  we  have  decided  to  take  opposite  points  of  view. 

Mr.  Frank.  That's  not  the  question  I  asked.  But  you're  telling 
me  that  in  this  situation  that  if  Mr.  Reynolds  decided,  as  you  read 
the  law  right  now,  if  Mr.  Reynolds  decided  to  go  in  against 
AFSCME  on  this  issue  and  you  disagreed  with  that,  if  you  do,  if 
the  analysis  continues  along  the  lines  that  it  started  down  in  your 
initial  phase,  you  wouldn't  have  the  legal  authority  to  do  that.  Mr. 
Reynolds  could  have  the  amicus  authority  to  go  in  against  and  you 
wouldn't  have  the  authority  to  go  in  for. 

Mr.  Thomas.  That  is  a  decision  that  ultimately  would  have  to  be 
made  by  the  courts. 

Mr.  Frank.  But  the  court  couldn't  make  it  unless  you  decided  to 

file 
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Mr.  Frank.  But  the  court  couldn't  make  it  unless  the  Commis- 
sion decided  to  file  and  then  there  would  be  maybe  some  litigation 
about  whether  or  not  it  was  acceptable. 

Mr.  Thomas.  That  would  be  a  decision  that  would  be  made  by 
the  court  after  we  decide  that  we're  going  to  file,  after  we  decide 
we're  going  to  get  involved  in  spite  of  the  Justice  Department's  in- 
volvement. 

Mr.  Frank.  Do  you  contemplate  that  you  might  be  willing  to  do 
that,  that  you 

Mr.  Thomas.  It's  a  possibility,  I  didn't  say 

Mr.  Frank.  If  the  EEOC — I  would  agree  with  you— if  it's  a 
cloudy  legal  question  not  specifically  addressed  by  statute  that — so 
I  would  hope  then  that  we  would  see  that — what  you're  saying  is 
that  you  think  it  would  be  plausible  for  the  Commission  to  try  to 
take  its  position  to  seek  to  enter  the  question  about  whether  or  not 
the  Commission  had  the  right  to  enter  a  case  as  an  amicus,  inde- 
pendently of  a  Justice  Department — would  then  be  litigated — I 
take  it  that  that's  what  you're  saying. 

Mr.  Thomas.  Well,  first  of  all  let's  backtrack  a  second. 

It's  possible  that  we  could  do  that.  Justice  and  0MB  do  not  sign 
off  on  what  we  do  except  through  the  regulatory  process  as  we  are 
required  to  participate  in  by  law. 

Mr.  Frank.  Mr.  Thomas,  again,  I  think  that  you're  overcompli- 
cating my  simple  point.  I  want  to  know  what  it  would  take  for  you 
to  decide  to  file  an  amicus  brief. 

Now,  you  said 

Mr.  Thomas.  Three  votes. 

Mr.  Frank.  All  right.  Your  personal  opinion,  you're  telling  me  is 
that  legally  you  don't  have  the  right  to  do  that. 

Mr.  Thomas.  We  have  a  right  to  take  three  votes  to  decide  to  file 
amicus.  If  the  Commission  files  amicus  there's  no  one  who's  going 
to  take  us  off  and  arrest  us  or  anything.  We  simply  file  it  and  then 
the  question  becomes  to  the  court,  do  we  have  the  authority  as  a 
member  of  the  executive  branch  to  file  a  brief  that  is  different 
from  the  attorney  for  the  executive  branch  in  a  public  sector  case 
for  which  we  do  not  have  independent  litigation  authority. 

Mr.  Frank.  Now,  you  told  me  that  personally  you  were  persuad- 
ed that,  in  fact  it  sounded  like  you  were  saying  that  the  court 
ought  to  decide  that  you  didn't  have  the  right  to  do  that.  What 
would  be 

Mr.  Thomas.  I  didn't  say  ought  to,  I  think  that  the  court  would 
decide  based  on 

Mr.  Frank.  Based  on  the  law 

Mr.  Thomas.  Could  decide  based  on  the  law.  And  in  my  view  it 
will  decide  that. 

Mr.  Frank.  Yes,  your  personal  view  was  that  the  court  would 
decide — I  thought  you  said  that  you  thought  that  the  law  was  such 
that  independence  had  been  compromised  and  that  you  did  not 
have  the  legal  right  to  do  that. 

Mr.  Thomas.  That  is  my  personal  view. 

Mr.  Frank.  That's  all  I  wanted. 

Now,  the  question  is  this,  despite  that  being  your  personal  view 
of  the  law,  would  you  vote  for  an  amicus  brief  being  filed  so  it 
could  be  litigated? 
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Mr.  Thomas.  I'd  have  to  cross  that  bridge  when  I  get  there. 

Mr.  Frank.  Well,  that's  a  very  important  question  for  us  now  be- 
cause I  do  think  that  ultimately  this  would  have  to  be  decided  by 
the  court.  Are  a  majority  of  the  Commissioners  prepared  to  take  it 
on?  We  won't  get  the  answer  if  a  majority  of  the  Commissioners 
decide  not  to — we'll  never  find  out  the  answer  to  that  question. 

Mr.  Thomas.  One  of  the  things  that  I  think  that  we  have  man- 
aged to  preserve  is  the  independence  of  the  Commissioners'  votes.  I 
think  that  the  Commissioners  have  to  vote  what  they  believe  is 
right.  In  my  personal  opinion  there  could  have  been  an  effort  to 
prevent  the  reorganization  of  1979  and  the  compromise  of  this 
Commission's  authority.  We  now  have  executive  branch  functions 
and  we  cannot  be  a  part  of  the  executive  branch  and  be  independ- 
ent simultaneously.  We're  one  or  the  other.  We  took  over  functions 
of  administering  the  EPA  that  we  have  talked  about  some  today 
from  the  Labor  Department.  We  have  the  coordination  responsibil- 
ities of  the  executive  branch  for  all  employment  discrimination. 
That  is  an  executive  branch  function.  We  file  all  the  reports  which 
the  other  executive  branch  agencies 

Mr.  Frank.  So  therefore  you're  saying  that  you  shouldn't  be  in- 
dependent as  long  as  you  have  that,  that  would  sound  like  you 
wouldn't  vote  for  an  amicus  position.  I'm  just  trying  to  understand 
your  position.  You're  telling  me  that,  you're  just  now  suggesting 
that  you  wouldn't  vote  to  take  the  independent  position.  If  that's 
the  case  then  I  think  we  ought  to  change  that  because  I  think  it 
would  be  a  grave  loss  if  the  EEOC  were  not  able  to  take  these  inde- 
pendent positions.  I'm  simply  trying  to  understand  your  statement 
and  your  position. 

I  guess  what  you're  saying  is  that  you  feel  a  conflict  and  you're 
not  sure  how  you  would  vote  if  the  right  issue  came  up.  And  based 
on  what  Mr.  Gergen  tells  us  in  his  Washingon  Post  article  it  may 
very  well  be  coming  up. 

Let  me  ask  one  other  question.  You  mentioned  somewhat  in  your 
testimony,  it  was  not  in  the  written  testimony  and  I  apologize  if  I 
didn't  fully  grasp  it.  But  you  said  something  about  making  Gunther 
precedent  for  the  Commission  and  one  of  the  problems  we've  had  is 
this  nonprecedent  status.  What  was  that  reference? 

Mr.  Thomas.  Nonprecedent  decisions  have  to  be  forwarded  to 
headquarters  in  order  that  there  could  be  some  kind  of  precedent 
developed  and  the  Commission  could  vote  on  a  precedent  for  that 
particular  area.  This  is  done  routinely  for  all  new  areas.  It's  done 
in  the  area  of  race  discrimination,  the  area  of  national  origin  dis- 
crimination, et  cetera. 

What  this  would  essentially  do  is  to  have  the  Commission  vote 
on  its  policy  specifically  in  the  Gunther  area. 

Mr.  Frank.  This  is  the  manual 

Mr.  Thomas.  The  manual  as  well  as  moving  away  from  the 
manual  because  we  vote  on  a  policy  for  the  Commission  and  then 
the  people  in  the  field  can  make  their  own  independent  judgments 
based  on  that 

Mr.  Frank.  When  do  you  anticipate  that's  going  to  happen? 

Mr.  Thomas.  In  May  for  the 

Mr.  Frank.  For  the  Gunther  type. 

Mr.  Thomas.  Right. 
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Mr.  Frank.  That's  the  same  as  promulgating  the  manual,  that's 
the  same  as 

Mr.  Thomas.  That's  right. 

Now,  with  respect  to  the  rest  of  it  from  the  working  group  and 
going  beyond  the  Gunther-type  situation,  we  have  not  done  and  I 
think  that  I've  been  straight  forward  with  you  with  respect  to 
when  that  working  group  was  set  up  and  we  have  not  yet  estab- 
lished time  lines. 

Mr.  Frank.  The  269  cases  that  have  been  pending  or  the  266, 
what's  likely  to  happen  to  them,  do  they  have  to  wait  until  the 
manual,  until  the  policy  is  promulgated  and  will  they  then  be  pro- 
mulgated, what  can  we  expect? 

Mr.  Thomas.  Well,  the  266,  as  I  have  indicated  to  you,  from  our 
review  of  them  and  this  isn't  the  first  time  that  we've  looked  at 
these  cases,  they  go  beyond  the  Gunther-type  situation. 

Mr.  Frank.  I  understand  but  what  will  happen  to  them? 

Mr.  Thomas.  We  are  going  back  to  the  field  to  reinvestigate  some 
of  them  and  determine  whether  or  not  they  are  indeed  within  the 
ambit  of  title  VII.  And  if  not  then  we  have  to  dismiss  them. 

Mr.  Frank.  If  dismissing  them  is  indicated  it  seems  to  me  it 
would  be  preferable  than  having  them  sit  around  for  5  or  6  years, 
or  2  or  3  years. 

So  you  do  intend  to  begin  an  investigation  with  an  eye  to  making 
a  decision  one  way  or  the  other 

Mr.  Thomas.  Disposing  of  the  cases  as  appropriate. 

Mr.  Frank.  Mr.  Owens? 

Mr.  Owens.  Mr.  Chairman,  I  think  that  you  have  thoroughly 
covered  the  subject.  I  only  have  two  simple  questions  to  ask. 

One,  the  manual  that  you  refer  to,  that  is  to  be  released  you  say 
in  May? 

Mr.  Thomas.  To  be  voted  on  by  the  Commission  in  May. 

Mr.  Owens.  Voted  on  by  the  Commission  in  May. 

Mr.  Thomas.  That's  right. 

Mr.  Owens.  Is  there  a  draft  available  now  of  that  manual? 

Mr.  Thomas.  We  have  an  internal  draft  which  has  been  circulat- 
ed for  clearance  with  the  other  appropriate  agencies  as  well  as  in- 
ternally. 

That  is  in  the  final  stages,  internally,  in  our  own  review  process, 
it  should  be  on  Commission  agenda,  as  I  indicated  in  May.  There  is 
a  draft  that  is  developed. 

Mr.  Owens.  Are  you  willing  to  share  the  draft  with  the  commit- 
tee? 

Mr.  Thomas.  We  don't  have  a  problem  with  that. 

Mr.  Owens.  And  when  this  Commission  vote  is  taken  on  the 
manual  is  that  a  final  vote  or  is  this 

Mr.  Thomas.  It's  a  final  vote. 

Mr.  Owens.  Is  there  any  other  place  in  the  executive  branch  that 
approval  has  to  be  sought  and  obtained? 

Mr.  Thomas.  We  do  not  routinely  seek  approval  from  any  other 
portion  of  the  executive  branch  unless  we  are  required  to  do  so 
either  by  Executive  order  which  covers  us  or  by  statute. 

Mr.  Owens.  My  second  question  is  in  Mr.  Slate's  testimony  he 
sets  forth  the  priorities  of  cases,  how  you  establish  priority  with 
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cases.  Evidently  these  more  than  200  cases  were  not  a  priority. 
Could  you  just  clarify  for  me  what  the  priorities  are? 

Mr.  Slate.  Well,  the  200  cases  as  I  understand  it  have  been  there 
for  quite  some  time.  The  national  litigation  plan  that  we  developed 
and  was  approved  by  the  Commission  last  November  is  our  effort 
and  I  think  the  Commission's  first  effort  to  say  that  we  need  to 
provide  guidance  at  the  charge  intake  stage  that  tells  the  field  per- 
sonnel what  kinds  of  cases  the  Commission  is  most  interested  in  de- 
veloping for  litigation.  The  national  litigation  plan  starts  that  proc- 
ess by  describing  five  general  categories  and  one  of  those  categories 
is  cases  that  have  potential  to  develop  the  law  in  a  manner  that  is 
favorable  to  the  antidiscrimination  purposes  of  the  statutes  that  we 
enforce.  The  plan  then  calls  for  the  development  under  that  catego- 
ry of  the  specific  list  of  issues  that  the  Commission  wants  to  liti- 
gate from  the  law  development  standpoint. 

The  list  of  issues  presently  is  with  the  Commission  for  consider- 
ation. One  of  the  issues  that  has  been  recommended  is  charges  al- 
leging intentional  discrimination  under  title  VII  including  those 
encompassed  within  the  Supreme  Court's  decision  in  Gunther. 

And  our  hope  and  our  plan  with  this  is  that  we  will  start  seeing 
Gunther-tyjie  cases  being  developed  and  investigated  in  the  field 
and  if  concilation  efforts  fail  we  will  then  have  cases  to  litigate 
that  I  think  we  ought  to  be  litigating. 

Mr.  Owens.  In  summary  are  you  saying  that  the  200  cases  do  fall 
within  your  scheme  of  priorities? 

Mr.  Slate.  Those  are  charges  at  the  administrative  stage  and  I 
don't  know.  We  have  heard  from  a  staff  report  here  this  morning 
that  a  preliminary  assessment  of  those  charges  indicates  that  they 
don't  raise  Gunther  issues. 

Mr.  Owens.  They're  not  priority  according  to  your  scheme? 

Mr.  Slate.  They  certainly  would  be  if  they  raised  Gunther  issues 
and  would  be  developed  and  investigated  and  sent  in  for  litigation 
if  conciliation  fails;  yes,  they  would  certainly  be. 

Mr.  Owens.  I'm  trying  to  determine,  how  much  longer  will  they 
be  allowed  to  sit?  Are  they  priority  or  are  they  not?  Will  they  be 
made  a  priority  if  they  have  not  been  a  priority  for  some  reason  up 
to  now? 

Mr.  Slate.  I'm  going  to  have  to  defer;  the  Chairman  has  an- 
s\yered  a  number  of  questions  about  that  and  has  indicated  that  we 
will  make  a  decision  as  rapidly  as  we  can  on  whether  or  not  and 
how  we  should  dispose  of  them.  If  they  should  go  on,  if  they're 
Gunther,  then  they  will  be  a  litigation  priority 

Mr.  Owens.  If  they're  Gunther. 

Mr.  Thomas.  If  they  are  not  cases  that  we  think  fall  under  title 
VII,  they  will  be  dismissed. 

Mr.  Owens.  You  said  that  most  of  them  are  not  Gunther-type 
cases. 

Mr.  Thomas.  In  our  opinion  now,  we  don't  think  that  they  are 
Gunther. 
Mr.  Owens.  So  those  will  never  be  made  priority. 

Mr.  Thomas.  Well 

Mr.  Owens.  They'll  always  be  sort  of  sitting  around 

Mr.  Thomas.  They'll  either  be  dismissed  or  pursued  on  litigation. 
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Mr.  Owens.  And  you  make  that  decision  or  the  counsel  makes 
that  decision? 

Mr.  Slate.  There  has  to  be  a  finding  of  reasonable  cause  at  the 
administrative  stage  by  statute  and  efforts  to  conciliate  with  the 
respondent.  Those  are  prerequisites  before  we  can  consider  in  the 
General  Counsel's  Office  the  litigation  of  a  case. 

Mr.  Owens.  But  none  of  them  have  come  to  you  at  this  point. 

Mr.  Slate.  At  this  point,  they  would  not.  There  would  have  to  be 
a  finding  of  cause  first. 

Mr.  Frank.  I  just  want  to  follow  up  on  a  last  couple  of  points. 

Mr.  Thomas,  you  said  when  Mr.  Owens  asked  you  if  there  would 
need  to  be  approval  from  anyone  else  in  the  administration  if  there 
was  a  majority  on  some  position  of  Gunther  on  the  manual,  that 
you  don't  routinely  ask  unless  it's  covered  by  some  Executive  order 
or  statute;  is  it  in  this  case?  I  mean,  I  didn't  know  what  the  specific 
answer  was  here. 

So  you  anticipate  that  whatever  the  Commission  votes  in  regard 
to  Gunther  will  be  Commission  policy  and  there  will  be  no  need  to 
get  any  further  approval  from  anyone  else? 

Mr.  Thomas.  That's  right.  Let  me  clarify  precisely  what  I'm  talk- 
ing about. 

When  we  publish  regulations,  all  regulations  have  to  be  cleared 
through  0MB.  This  is  not  a  regulation.  Our  compliance  manual 
sections  do  not  have  to  be  cleared  through  anyone.  That  is  the 
point  I  was  trying  to  make.  We  also  have  to  deal  with  all  the  Pa- 
perwork Reduction  Act  requirements. 

Mr.  Frank.  But  they  don't  require  an  approval  by  anyone.  You 
simply  have  to  make  clear  what  the  implications  would  be. 

Mr.  Thomas.  I 

Mr.  Frank.  That  doesn't  require  the  Paperwork  Reduction  Act  to 
get  anybody's  approval. 

Mr.  Thomas.  Well,  when  you  deal  with  0MB  once  it  gets  over, 
there  are  a  lot  of  different  things  happen  to  it.  They  don't  just 
remove  the  paper  from  it. 

Mr.  Frank.  You're  anticipating  the  0MB — do  you  anticipate  any 
problems  with  0MB  in  this  case? 

Mr.  Thomas.  No,  it's  just 

Mr.  Frank.  That's  an  issue  that  worried  me,  raised  by  0MB,  Mr. 
Horowitz,  who  is  the  counsel  at  0MB.  He  said  that  he  thought  that 
the  question  that  we're  getting  into  here  and  he  said  it  after  the 
AFSCME  case,  I  think  with  some  reference  to  that,  that  this  is  an 
effort  to  help  white  women  at  the  expense  of  non white  men.  Does 
that  seem  to  you  a  problem  in  this  situation  or  an  area  where 
we're  likely  to  run  into  those  kinds  of  problems.  Your  Commission 
is  obviously  charged  with  both  sex-  and  race-based  discrimination, 
so  that's  obviously  an  area  where  the  Commission  would  have 
to 

Mr.  Thomas.  Is  Michael  a  problem  or  is  what  he  said  a  problem? 

Mr.  Frank.  Either  or  both,  Mr.  Thomas.  I  think  I  know  the 
answer  to  that. 

I'm  not  asking  now  for  a  legal  judgment,  I  should  clarify 

Mr.  Thomas.  Michael  isn't  the  problem,  he's  got  opinions.  With 
respect  to  what  he  said,  I  would  not  make  that  kind  of  a  statement 
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but  I  think  that  we  have  to  appreciate  that  there  is  a  body  of  opin- 
ion which  indicates  that  there  is  some  tension  between  the  two. 

Mr.  Frank.  I  understand  that  there's  tension.  But  I'm  asking  in 
your  capacity  as  Chairman  of  the  Commission  whether  you  think 
that  in  pursuing  legitimate  grievances  from  Gunther,  under  title 
VII,  you're  going  to  run  into  problems.  Would  that  be  causing  prob- 
lems for  nonwhite  males? 

Mr.  Thomas.  Let  me  answer  that  by  saying  this.  When  we  start 
dealing  with  these  different  tensions,  we  begin  to  understand  and 
appreciate  fully  that  we  have  the  impossible  task  of  making  the 
world  fair  in  this  society  and  making  the  world  fair  at  our  agency. 
It  is  our  job  not  to  pit  one  group  against  the  other,  but  to  enforce 
the  statutes  as  they  apply  to  the  groups.  Oftentimes  the  tension 
issue  is  raised  as  a  reason  for  not  pushing  one  group  at  the  expense 
of  another  group.  It  is  not  our  job  to  make  those  judgments.  It  is 
our  job  to  simply  enforce  the  antidiscrimination  provisions  and  let 
the  chips  fall  where  they  may. 

Mr.  Frank.  Let  me  ask  you,  in  your  experience  and  you've  had 
some  in  this  field,  have  you  found  that  there  has  been  a  con- 
flict  

Mr.  Thomas.  I  have  not  really  spent  a  lot  of  time  in  looking  at 
that  conflict.  That  has  not  been  something  that  I  have  dealt 
with 

Mr.  Frank.  Meaning  you  haven't  been  there,  I  assume.  Had  you 
been  there,  it  would  have  come  to  your  attention. 

Mr.  Thomas.  I  have  not  seen  the  conflict;  I  don't  have  any  docu- 
mentation of  the  conflict;  I  am  aware  of  Michael's  opinion  and  it 
may  or  may  not  exist,  but  again  it  is  something  that  the  statute 
requires  us 

Mr.  Frank.  I  understand  and  I  stipulate  that  the  statute  re- 
quires you.  I'm  asking  for  the  evaluation  of  your  experience  to 

Mr.  Thomas.  The  answer  is  that  I  don't  know. 

Mr.  Frank.  Well,  have  you  encountered  any  such  problems  as 
Chairman  in  trying  to  pursue  policies — we  have  a  high  official  of 
the  administration  making  a  very  divisive  statement,  one  that  I 
think  was  designed  to  discredit  efforts  to  provide  for  remedies  in 
sex-based  wage  cases.  I  think  it's  legitimate  in  asking  the  Chair- 
man of  the  Commission  who's  in  charge  of  dealing  with  those  if 
any  such  conflicts  have  come  up  in  the  course  of  your  discharging 
your  responsibilities. 

Mr.  Thomas.  And  I  indicated  that  I  haven't  seen  them. 

Mr.  Frank.  That's  what  I  wanted  to  hear,  and  that's  better  than 
you  saying  you  don't  know.  What  you're  saying  is  at  least  in  your 
experience  in  chairing  this  Commission  that  it  hasn't  happened. 
I'm  glad  to  have  that;  I  think  it's  important  to  have  on  the  record 
that  kind  of  refutation  of  an  effort  to  divide  groups  and  play  preju- 
dices one  against  the  other. 

I  thank  you  both  and  I  say  that  there  is  a  broader  question  here 
which  is  the  whole  litigation  strategy  and  where  we  go  further 
with  the  cases  and  we  would  expect  to  get  further  with  that  and  I 
do  look  forward — in  response  to  Mr.  Owens  you  said  you  thought  it 
would  be  OK  if  we  saw  the  draft.  If  you'll  get  that  over  and  we'll 
make  copies  for  the  subcommittee  and  give  them  to  the  members  of 
the  committee  or  you  can  send  them  to  the  members  of  the  com- 
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mittee  and  I  assume  then  that  the  members  of  the  subcommittee 
would  be  free  then  to  make  comments  on  the  draft  and  we  appreci- 
ate that. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:30  a.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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STATEMENT  OF  REP.  GERALDINE  FERRARO  BEFORE  THE  MANPOWER  AND  HOUSING 
SUBCOMMITTEE  on  PAY  EQUITY.   FEBRUARY  29,  1984. 

Thank  you  Mr.  Chairman.   I  am  delighted  to  be  testifying  today 
on  the  issue  of  pay  equity  and  the  record  of  the  Equal  Employment 
Opportunity  Commission  in  handling  pay  equity  claims. 

The  issue  of  pay  equity  holds  great  promise  and  challenge  for 
the  working  women  of  our  country.   It  promises  women  fair  and  decent 
wages  based  not  on  their  sex  but  on  the  value  of  their  work.   But  the 
challenge  of  pay  equity  is  that  it  is  a  slow  and  expensive  process  to 
remedy.   And  the  very  agency  charged  with  securing  equality  in  employment 
for  women  and  minorities  has  turned  a  deaf  ear  to  women's  appeals  for 
pay  equity. 

I  commend  you,  Mr.  Chairman,  for  turning  this  committee's  attention 
to  the  failure  of  the  EEOC  to  live  up  to  its  mandate  to  seek  and  enforce 
remedies  to  employment  discrimination  under  Title  VII  of  the  Civil  Rights 
Act  of  1964.   Sex-based  wage  inequities  are  among   the  most  pervasive 
forms  of  employment  discrimination,  and  in  19  81,  the  case  of  Gunther 
V.  County  of  Washington  opened  the  door  to  Title  VII  claims  of  sex-based 
wage  discrimination  even  when  the  jobs  are  not  substantially  equal. 
However,  in  the  two-and-a-half  years  since  Gunther  was  decided,  the  EEOC 
has  not  filed  a  single  pay  equity  case  involving  jobs  which  are  not  the 
same. 

Fortunately,  this  lack  of  support  on  the  part  of  the  EEOC  has  not 
stopped  the  pay  equity  movement  from  going  forward.  Thanks  to  the  < 
commitment  of  individual  women  and  supportive  unions  like  AFSCME,  major 
strides  have  been  made  in  remedying  wage  discrimination  through  litigationi 
collective  bargaining  and  job  evaluation  studies.  Just  a  few  months  ago,  j 
AFSCME  won  a  landmark  pay  equity  case  against  Washington  State  which  was  | 
found  to  be  in  violation  of  Title  VII  due  to  its  pervasive  and  intentional' 
practice  of  segregating  its  workforce  and  suppressing  the  wages  of  women 
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workers . 

As  I  am  sure  you  will  hear  later  from  Winn  Newman,  the  attorney  for 
AFSCHE,  this  case  was  won  with  no  help  from  the  EEOC  although  AFSCME  had 
filed  at  formal  complaint  against  the  State  of  Washington  with  the  EEOC. 
Fed  up  with  EEOC's  failure  to  act  on  the  complaint,  AFSCME  went  ahead 
and  filed  a  suit  on  its  own  in  Federal  District  Court. 

Nowj the  problem  is,  what  happens  when  women  have  neither  the 
resources  nor  the  union  backing  to  file  their  own  lawsuits?   Going  to 
court  is  a  very  expensive  proposition,  which  is  why  we  empowered  the 
EEOC  with  the  authority  to  adjudicate  employment  discrimination  claims 
on  behalf  of  women  and  minorities. 

In  September  1982,  Clarence  Thomas,  Chair  of  the  EEOC,  testified 
before  Joint  Hearings  on  Pay  Equity  which  I  co-chaired  with  Congresswomen 
Pat  Schroeder  and  Mary  Rose  Dakar.   Mr.  Thomas  presented  quite  a 
contradictory  impression  of  the  Commission's  position  on  pay  equity.   On 
the  one  hand,  he  stated  that  pay  equity  was  a  top  priority  of  the  EEOC. 
On  the  other  hand,  he  suggested  that  one  of  the  EEOC's  problems  with 
pay  equity  cases  is  that  they  involve  widespread,  systemic  practices  of 
wage  discrimination,  properly  dealt  with  in  large,  class-action  suits. 
Chairman  Thomas  indicated  that  class-action  cases  are  very  expensive  to 
process  and  would  probably  strain  the  resources  of  the  Commission. 
Besides,  we  all  know  this  administration's  feelings  toward  class-action 
suits. 

Mr.  Thomas  is  correct  in  recognizing  that  pay  inequity  is  not  an 
isolated  incident  but  is  the  result  of  a  pattern  of  job  segregation  and 
wage  discrimination  based  on  sex.   The  financial  resources  of  individual 
women  have  long  been  strained  by  this  pervasive  inequality  and  it  is 
inappropriate  to  suggest  that  these  women  use  their  limited  resources  to 
bring  actions  —  one-by-one  —  against  their  employers.   The  EEOC's 
reluctance  to  utilize  the  most  effective  vehicle  for  adjudicating 
complaints  of  wage  discrimination  belies  their  real  commitment  to 
achieving  pay  equity  for  women. 

There  are  currently  over  2  50  comparable  worth  cases  pending  before 
the  Equal  Employment  Opportunity  Commission.   Who  knows  how  many  other 
women  with  wage  discrimination  complaints  are  out  there,  who  have  not 
brought  their  charges  to  the  EEOC  because  they  know  it  is  a  hopeless 
cause. 
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What  has  happened  to  the  pay  equity  cases  before  the  EEOC?   In  the 
words  of  one  EEOC  Commissioner,  they  have  been  "warehoused,"  intentionail;. 
set  aside,  probably  put  in  a  pile  somewhere  in  a  dusty  filing  cabinet. 
He  said  they  are  in  this  holding  pattern  while  the  Cononissioners  develop 
the  EEOC's  policy  on  pay  equity. 

Something  is  clearly  wrong  here.   It  is  now  almost  March  1984,  over 
two  years  since  the  Gunther  decision  and  almost  a  year-and-a-half  since 
Chairman  Thomas  testified  that  pay  equity  was  a  top  priority.   Why  then, 

ter  all  this  time,  is  the  excuse  being  offered  that  no  pay  equity 
polvicy  has  been  formulated? 

he  fact  is  that  the  EEOC  already  has  a  policy  to  guide  its 
investigation  and  litigation  of  pay  equity  cases.   In  1981,  when  the 
Commission  was  still  controlled  by  Carter  appointees,  temporary  guide- 
lines were  issued  to  direct  the  investigation  of  sex-based  wage 
discrimination  cases.   The  current  Commission,  now  with  a  majority 
appointed  by  President  Reagan,  has  neglected  to  make  these  guidelines 
permanent,  but  has  extended  them  every  90  days. 

What  has  happened  is  that  the  regional  offices  continue  to 
investigate  claims  of  wage  discrimination,  but  when  they  send  their 
findings  to  Washington,  they  just  sit.   They  sit  because  the  current 
Commission  is  unwilling  to  grapple  with  the  issue  of  pay  equity  and 
other  equality  issues  which  are  of  fundamental  importance  to  the  workiiuj 
women  of  America. 

This  administration  says  it  does  not  believe  in  the  Equal  Rights 
Amendment  because  it  prefers  to  remedy  sex  discrimination  through 
legislative  and  administrative  actions.   We  are  still  waiting  for  a 
sign  from  the  administration  that  it  cares  about  the  women  of  America. 
The  inaction  of  the  EEOC  on  behalf  of  pay  equity  clearly  shows  this 
administration's  lack  of  commitment  to  improving  the  status  of  women 
in  the  economy  and  in  the  workforce. 

Thank  you.   I  will  be  happy  to  answer  any  questions. 


*« 
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OLYMPIA  J.'  SNOWE 

STATEMEWr 

SUBCONITTEE  ON  MANPaVER  AND  HOUSING 

EEXX  AND  PAY  EOOITi 

FEBRUARY  29,  1984 

Ttiank  you,  Mr.  Chairman.  I  appreciate  the  opoortunity  to  testify  before  the 
Suboonmittee  on  Manpower  and  Housing  today,  and  I  especially  want  to  thank  you 
for  holding  these  inportant  hearings  on  the  efforts  of  the  Equal  nriployment 
Opportunity  Cortmission  to  enforce  the  law  with  respect  to  wage  discrimination 
and  pay  equity  between  nsn  and  women. 

For  nearly  two  decades,  the  EEOC  has  provided  a  leadership  role  in  the 
enforcement  of  civil  rights  legislation.   Tloday,  as  more  and  more  women  challenge 
the  pervasiveness  of  sex-based  wage  discrimination  and  lack  of  equal  ooportunity 
in  employment,  it  is  inperative  that  the  EEOC  continue  to  demonstrate  diligence 
in  enforcing  the  laws  of  this  land. 

I  hoDe  these  hearings  will  serve  two  Durposes.  First,  as  Members  of  Congress 
conmitted  to  freedcm  from  discrimination  for  all  Americans,  we  have  an  important 
responsibility  to  account  for  the  use  of  the  funds  we  appropriate.   I  was  pleased 
to  note  that  the  President's  budget  proposed  spending  22%  more  for  the  EEOC 
next  yeaur  than  was  spent  in  1980,  and  I  am  eager  to  hear  today  exactly  how  the 
Chairman  thinks  these  funds  will  be  used  to  eradicate  the  incredible  earnings  gao 
that  continues  to  exist  between  iren  and  women. 

Secondly,  I  hope  these  hearings  will  make  clear  to  the  Equal  Employment 
Opportunity  Caimission  that  wage  discrimination  is  still  against  the  law, -and 
only  vigorous  enforcanent  will  begin  to  provide  women  with  the  ecorronic  security 
to  which  they  are  legally  entitled. 

Women's  demands  for  pay  equiEy  are  not  new.  Nearly  130  years  ago,  in 
1855,  Lucy  Stone,  a  noted  feminist  and  suffragist,  resoonded  to  a  speaker  at  the 
National  Women's  Rights  Convention  in  Cincinnati  by  saying,  "We  want  rights. 
The  flour  merchant,  the  house  builder,  and  the  postman  charge  us  no  less  on 
account  of  our  sex;  but  when  we  endeavor  to  earn  money  to  pay  all  of  these,  then 
indeed  we  find  the  difference. " 

And  twenty  years  later,  Susan  B.  Anthony  would  observe,  "There  are  irany  women 
equally  well  qualified  with  men  for  principals  and  superintendants  of  schools, 
and  yet,  vstiile  3/4  of  the  teachers  are  viomen,  nearly  all  of  them  are  relegated 
to  subordinate  positions  on  half  or  at  most  2/3  of  the  salaries  paid  to  men...se;: 
alone  settles  the  question." 

Unfortunately,  more  than  100  years  later,  the  words  of  Lucv  Stone  and  Susan 
B.  Anthony  ring  as  true  today  as  when  they  were  first  saoken.   However,  the  economic 
havoc  this  pervasive  sex  discrimination  wreaks  on  women's  lives  has  increased 
dramatically  as  nore  and  more  women  enter  the  workforce. 

Vtomen's  labor  force  participation  has  increased  dramatically  over  the  oast 
thirty-five  years,  particularly  arrong  women  with  young  children.   In  fact, 
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65%  of  wDmen  with  younq  children  wore  in  the   lator  force  in  1980,  compared  to 
12%  just  thirty  years  before. 

Yet,  despite  this  increased  participation,  the  watje  qap  has  actually 
widened  over  those  years.   In  1955,  women  earned  64<J  for  every  one  dollar 
earned  by  a  man;  by  1983,  this  earnings  gap  had  increased  to  62C  for  every  dollar 
earned  by  a  man  following  a  low  of  59t. 

Attenpts  to  provide  legal  remedies  to  the  problem  of  sex  discrimination 
in  employnent  also  are  not  new.   In  1963,  Congress  nassed  the  first  oiece  of 
federal  legislation  addressing  WDmen  since  the  suffrage  amendment.   This,  of 
course,  was  the  Equal  Pay  Act.   A  year  later.  Congress  oassed  the  Civil  Rights 
Act.   It  is  Title  VII  which  has  finally  proven  capable  of  addressing  the  demands 
of  women  who  still  find  themselves  stuck  in  the  same  old  patterns  of  wage  dis- 
crimination and  job  segregation. 

The  guarantee  of  equal  pay  for  vsork  of  comparable  value  is  the  primary 
focus  of  today's  hearings.  The  failure  to  orovide  this  constitutes  wage 
discrimination  under  Title  VII,  as  was  established  by  the  Supreme  Cburt  in  1981 
and  reaffirmed  in  the  recent  federal  court  decision  in  Washington  state.  In 
response  to  the  1981  Supreme  Court  ruling,  the  EEXX  established  a  90  day  notice. 
The  purpose  of  this  notice  was  to  provide  interim  guidance  to  field  officers  on 
identifying  and  processing  sex  based  wage  discrimination  charges  under  Title  VII 
and  the  Equal  Pay  Act.   This  notice  continues  to  be  renewed  every  90  days. 
Although  the  EBOC  has  taken  this  measure,  the  persistence  of  the  wage  gap  and 
the  paucity  of  federal  court  decisions  in  this  area,  leads  one  to  Question  whether 
the  EECC  is  actually  providing  a  leadership  role  in  prosecuting  reported  cases 
of  sex-based  wage  discrimination.  I  am  eager  to  hear  these  issues  addressed  by 
Chairman  Thomas  today. 

Fortunately,  the  lack  of  recent  activity  within  the  federal  executive  branch 
on  the  issue  of  pay  equity  does  not  extend  to  the  states,  and  to  Congress.  A 
number  of  states  have  moved  to  the  forefront  of  the  effort  to  eliminate  sex-based 
wage  discrimination,  including,  I  am  pleased  to  say,  my  home  state  of  Maine. 

At  this  time,  at  least  18  states  are  in  the  process  of  conducting  job 
evaluation  studies  to  identify  the  extent  of  wage  depression  in  female-dominated 
jobs.  The  State  of  Maine  recently  appropriated  $95,000  to  be  used  for  a  study 
of  wage  discrimination  amorig  their  state  employees.   The  Maine  Human  Rights 
Oonmission,  which  receives  nearly  half  of  its  funding  from  the  EBOC,  devotes  the 
vast  iTBJority  of  its  resources  to  sex-discrimination  cases — in  fact,  95%  of  all 
cases  brought  before  the  Nteine  Human  Rights  Comnission  are  sex-based. 

The  guarantee  of  equal  pay  for  work  of  cotiparable  value  is  already  on  the  books 
in  the  State  of  Maine,  however,  the  State  Human  Rights  Comrdssion  finds  its 
efforts  to  prosecute  sex-based  wage  discrimination  hindered  by  the  lack  of  federal 
leadership  in  this  area.   Specifically,  while  the  number  of  inquiries  about  sex- 
based  pay  inequities  have  increased  in  Maine  over  the  past  year,  the  lack  of  EBOC's 
leadership  in  data  collection  necessary  to  the  successful  prosecution  of  such 
cases  has  hanpered  Maine's  ability  to  take  the  inquiries  any  further.   I  am  deeply 
concerned  that  real  problems  facing  Maine's  vvorking  women,  as  well  as  wamen  across 
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America,  are  not  being  adequately  addressed  by  the  very  agency  responsible 
for  enforcing  these  important  laws. 

And,  I  believe  it  is  this  concern,  shared  by  many  of  my  colleagues 
in  both  the  House  and  the  Senate,  that  has  led  to  a  flurry  of  Congressional 
activity  on  this  issue.   There  are  currently  six  bills  pending  in  the 
House  and  Senate,  introduced  by  both  Republicans  and  Democrats.   The 
Congressional  Caucus  on  Women's  Issues,  which  I  have  the  pleasure  of 
cochairing  along  with  my  distinguished  colleague  Pat  Schroeder,  has  a 
long-standing  commitment  to  the  principle  of  pay  equity,  and  will  be 
working  on  behalf  of  pay  equity  legislation  during  the  remainder  of  the 
98th  Congress. 

In  January,  I  introduced  legislation  to  establish  a  legislative 
commission  on  pay  equity,  and  was  very  pleased  to  be  joined  in  this  effort 
by  both  you,  Mr.  Chairman,  and  the  Ranking  Minority  Member  of  the  Manpower 
and  Housing  subcommittee,  John  McKernan,  as  well  as  by  Pat  Schroeder, 
Mary  Rose  Oakar,  Norm  Dicks,  and  Lynn  Martin. 

My  legislation  makes  no  change  in  existing  law,  but  rather  calls 
upon  the  U.S.  Congress,  as  an  employer  and  as  the  primary  law-making  body 
in  this  country,  to  take  responsibility  for  guaranteeing  equal  employment 
opportunity  and  equitable  wage  compensation  for  their  efforts  to  all  of 
its  employees.   Essentially,  this  bill  is  needed  to  make  sure  that  our 
own  house  is  in  order. 

The  Commission  on  Pay  Equity  created  by  my  legislation  will  be  comprised 
equally  of  representatives  from  labor,  management,  and  Congress,  and  will 
conduct  a  job  evaluation  study  in  one  agency  under  control  of  the 
legislative  branch.   The  Commission  will  employ  a  private  contractor  to 
conduct  the  study,  and  within  one  year,  will  report  their  recommendations 
for  eliminating  pay  inequities  within  the  legislative  branch  to  the  Congress. 

One  of  the  primary  concerns  that  is  raised  about  enforcement  of  pay 
equity  is  the  cost  involved  in  remedying  this  problem,  and  I  want  to  take 
just  a  moment  to  comment  on  this  issue.   Fortunately,  the  enforcement  of 
our  civil  rights  laws  has  never  been  contingent  upon  the  availability  of 
a  low-cost  remedy. 

In  fact,  the  question  we  should  be  asking  is  how  can  we  afford  not 
to  insure  women  equal  opportunity  to  achieve  in  any  field  they  choose  and 
a  fair  wage  for  the  work  they  do? 

The  cost  to  society  is  tremendous,  as  well.   Margaret  Mead,  who 
spent  a  lifetime  observing  sex  roles  in  cultures  around  the  world  put  it 
well  when  she  said,  "An  occupation  that  has  no  basis  in  sex-determined 
gifts  can  now  recruit  its  ranks  from  twice  as  many  potential  artists." 

That  will  be  the  challenge  of  the  1980s.   Women  stand  prepared  to 
use  the  tools  we  have  gained  over  the  last  65  years  —  our  vote  and  our 
laws  --  to  insure  true  economic  equity  for  women.   But  the  federal  government 
also  has  a  responsibility  to  take   a  leadership  role  in  this  effort,  and 
that  is  why  we  are  here  today. 

I  thank  you  for  holding  these  hearings,  Mr.  Chairman,  and  I  ara  hopeful 
that  they  will  ultimately  lead  to  a  substantial  improvement  in  the  lives 
of  American  women  all  across  the  country. 
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ia.3.  I^ouse  of  TEleprtBtntatiots 

COMMITTEE  ON  POST  OFFICE  AND  CIVIL  SERVICE 
SUBCOMMITTEE  ON  CIVIL  SERVICE 

122  CANNON  HOUSE  OFFICE  BUILDING 

JSatf^ington,  9.C.  20515 


March   14,    1984 


TELEPHONE  (202)  22B-402B 


Honorable  Barney  Frank 

Chairman 

Subconunittee  on  Manpower  and  Housing 

B349A  Rayburn  House  Office  Building 

Washington,  DC   20515 

Dear  Mr.  Chairman: 

During  your  hearing  today  on  the  Equal  Employment  Opportunity 
Commission's  handling  of  pay  equity  cases,  EEOC  Chairman  Clarence 
Thomas  discussed  the  Commission's  status  in  terms  of  an  executive 
versus  independent  agency.   I  would  ask  that  you  note  for  the 
record  that  Section  105  of  Title  V,  United  States  Code  defines 
"executive  agency"  as  follows: 

"For  the  purpose  of  this  title,  "Executive  agency" 
means  an  Executive  department,  a  Government  corporation, 
and  an  independent  establishment." 

Thus  the  definition  of  executive  agency  includes  independent 
establishments  such  as  the  EEOC.   Title  V  does  not  compromise 
the  Commission's  independence. 

With  kind  regards. 


37-805  O— 84 24 
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..•— fc^  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMrSSION 

J*  A 

•.>,•-»/-      .  WASHINGTON.  D.C.     2050S 

MEMORANDUM 


TO:    Clarence  Thomas 
Chalman 

Cachle  A.  Shactuck 
Vice  Chairman 

Tony  Gallegos 
Coamlsslonec 

WllUam  A.  Webb 
Commissioner 

FROM:  Constance  Lt.  Dupre 
Legal  Counsel 

SUBJ:  Comparable  Worth 

this  office  was  asked  to  prepare  a  brief  for  the  Commissioners  on  the 
issue  of  comparable  worth  to  acquaint  them  with  the  issue,  to  provide 
them  with  the  preliminary  information  necessary  to  begin  to  deal  with 
the  comparable  worth  charges  pending  before  the  Commission,  and  to 
obtain  early  input  from  the  Commissioners. 

This  memorandum  contains  background  on  the  Issue  of  comparable  worth;  a 
discussion  of  the  Equal  Pay  Act,  Title  VII,  and  their  relationship  after 
the  Supreme  Court  opinion  in  County  of  Washington  v.  Gunther,  452  U.S. 
161  (1981);  a  discussion  of  the  case  law  on  the  issue;  and,  a  synopsis  of 
some  of  the  comparable  worth  charges  before  the  Commission  (Appendix  A). 
It  also  points  out  some  possible  problems  for  the  Commission  in  dealing 
vlth  this  complex  issue.   This  memorandum  was  designed  as  an  informative 
document  rather  than  as  an  action  memorandum;  therefore,  it  does  not 
contain  options  or  recommendations.   The  Office  of  Legal  Counsel  especially 
requests  an  opportunity  to  brief  each  Commissioner  on  this  issue. 

Background 

In  Che  last  decade,  the  labor  force  has  experienced  a  considerable  influx  of 
women.   During  this  period,  women  accounted  for  three-fifths  of  Che  increase 
in  Che  civilian  labor  force.   Twenty  Facts  on  Women  Workers,  U.S.  Department 
of  Labor,  Women's  Bureau.   Despite  the  increase  in  their  numbers,  a  large 
percentage  of  women  still  work  in  jobs  that  are  comprised  of  80  percent  or 
more  women.   Women,  Work,  and  Wages:  Equal  Pay  for  Jobs  of  Equal  Value  24, 
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(National  Academy  of  Science  1981) (hereinafter  Final  Report),  i^  ^^^^/^f^^'^^^ 
of  the  labor  force  shows  a  high  degree  of  occupational  f«g"f  5^°°  ^^^^!f \„ 
seventy  percent  of  the  men  and  54  percent  of  the  women  in  the  labor  f°5"  "^^ 
concentrated  in  occupations  dominated  by  their  own  sex.   id.  at  28'  J^=  "°^ 
Report  statfes.  "Not  only  do  women  do  different  worlc  than  men  but  also  the  work 
woLn  do  18  plid  leas,  knd  the  more  an  occupation  is  dominated  by  women  the 
IMS  It  oavs.-  id.  Women  are  concentrated  in  su -.h  low  paying  jobs  as  secre- 
ta"e"  («!l  pif^nt  female),  telephone  operators  (95.3  percent  female  .  sewers 
I^f "itches  (95!2  percent  female),  and  booklceepers  (90  percent  female).   Hearings 
Before  the  Equal  Employment  Opportunity  Commission  on  Job  Seg"8"i°^^°<i  J^^e 
Discrimination.  April  28-30.  1980  (hereinafter  Wage  Hearings)  (Testimony  of 
IL   women's  Legal^Def ense  Fund).   On  the  other  hand,  women  are  2""^^^--^^;^^ 
represented  in  higher  paying  professional  and  blue-coUar  jobs.   In  1978,  women 
^LoSy  3.   percent  of't^  Lchltects.  4.9  percent  of  the  lawyers  -J  J^jJS^^- 
9.3  percent  of  the  physicians,  and  1.6  percent  of  the  engineers,  if;  J=  f  [J;   _ 
the  median  Income  of  fuU-time  year-round  female  workers  was  59  percent  of  that  _ 
of  full-time  7ear-rct  lu  white  male  workers.  The  wage  differential  has  widened 
:fncf  i959^en  3;^  \amed  62  percent  of  the  salary  of  full-time  year-round 
white  males.   Final   port  at  16. 

Economists  generall   ^ree  that  sex  discrindnation  contributes  "/^«  '^""f  ^s 
gap  between  men  and  :  >men.  but  they  do  not  'agree  on  the  P"f  °° Z^..  7^^%^f» 
Lo  attributable  to   -^  discrimiation.   See  Wage  Hearings  at  293-317,  Final 

sex  discrimination  pervades  the  wage  setting  process. 

Tr-f^^,,^iniSderstand  the  -i^^-^f  ^^^--^J^^rrl^ld't^th^the^SLr^^L 
differential  between  men  ^^J  -°°=^;„g%^°^r^ne  the  validity  of  compensation 
Academy  of  Sciences  Co  =°°^"".^.""2e  relative  worth  of  jobs  and  the  extent 
systems  and  methods  f-'  f,"^^^/|,  ^:en1obs  are  the  result  of  unlawful 
^isct^2:na^i:""x^rFJ^i"-p"t  P"-ts\he  findings  of^hat  study.   A 
synopsis  of  the  findings  of  the  study  is  attached.  (Appendix  B) 
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Presently,  there  is  no  settled  definition  of  the  term  comparable  worth. 
for  the  purpose  of  this  memorandum,  a  comparable  worth  claim  Includes  tt 
claims  where  there  is  a  differential  in  pay  between  predominantly  female 
and  predominantly  male  Jobs  that  are  not  similar  in  Job  content,  but  that, 
allegedly,  are  of  equal  value  to  the  employer  in  terms  of  the  skill,  effort  and 
responsibility  required  to  perform  those  Jobs.  IJ 

Aa  assumption  underlying  the  comparable  worth  theory  is  that  the  mandate  for 
equal  pay  for  equal  work  will  not  significantly  close  the  earnings  gap  and, 
because  of  societal  factors,  women  will  still  tend  to  enter  lower  paying  Jobs 
predominately  held  by  other  women.  While  the  opportunity  to  move  out  of 
traditionally  female  segregated  Job  categories  may  be  welcome  to  many  women, 
others,  who  have  Invested  considerable  time  in  training  for  their  occupations, 
may  wish  to  remain  in  their  jobs,  rather  than  to  seek  an  opportunity  to  work  in 
other  Jobs.   Those  women  who  choose  to  remain  in  their  Jobs  demand  an  upward 
adjustment  in  the  wages  paid  for  women's  Jobs  to  reflect  the  relative  worth  of 
those  jobs  as  determined  by  the  degree  of  skill,  effort  and  responsibility 
required  to  perform  them. 

Equal  Pay  Act  of  1963 

The  Equal  Pay  Act  of  1963  (EPA),  29  i   ;.C.  §206  (d)  et  seq.  (1978)  prohibits 
employers  from  paying  different  wage;   ;o  employees  of  opposite  sexes  for  equal 
work  on  Jobs  the  performance  of  whicl  .equires  equal  skill,  effort,  and  responsi- 
bility, and  which  are  performed  under  similar  working  conditions.   Angelo  v. 
Bacharach,  555  F.2d  1164  (3rd  Clr.  1977). 

The  significant  distinction  between  an  EPA  claim  and  a  comparable  worth  claim 
is  that  the  jobs  being  compared  in  a  comparable  worth  claim  are  not  substantially 
equal  in  content.   See,  Lemons  v.  City  of  Denver,  620  F.2d  228  (10th  Cir.  1980) 
and  Christensen  v.  Iowa,  563  F.2d  353  (8th  Cir.  1977). 

The  legislative  history  of  the  EPA  makes  it  clear  that  the  comparable  worth 
standard  is  not  to  be  applied  under  the  EPA.   Representative  Goodell,  who 
sponsored  the  hill  that  became  the  EPA,  stated: 

I  think  it  is  important  that  we  have  clear  legislative  history  at 
this  point.   Last  year  when  the  House  changed  the  word  'comparable' 
to  "equal"  the  clear  Intention  was  to  narrow  the  whole  concept.  We 


2.   In  the  case  of  County  of  Washington  v.  Gunther,  452  U.S.  161,  166  (1981), 
the  U.S.  Supreme  Court  stated  that  a  comparable  worth  claim  might  Include  one 
in  which  the  plaintiffs  seek  "increased  compensation  on  the  basis  of  a  compari- 
slon  of  the  intrinsic  worth  or  difficulty  of  their  Job  with  that  of  other  Jobs 
in  the  same  organization  or  community."   The  term  has  been  considered  to  encom- 
pass any  claim  of  sex-based  wage  discrimination  that  falls  outside  of  the 
Equal  Pay  Act.   See  B.   Schlei  and  P.  Grossman,  Employment  Discrimination  Law  475 
(2d  ed.  1983). 
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weac  from  'comparable'  to  'equal'  meaning  that  the  jobs  Involved 
should  be  vlrcually  Identical,  that  Is,  chey  would  be  very  much 
alike  or'  closely  related  to  each  other. 

We  do  not  expect  the  Labor  Department  to  go  Into  an  establishment 
and  attempt  to  rate  Jobs  that  are  not  equal.  We  do  not  want  to 
hear  the  Department  say,  'well,  they  amount  to  the  saae   thing,' 
evaluate  them  so  they  come  up  to  the  same  skill  or  point.   We 
expect  this  to  apply  only  to  Jobs  that  are  substantially  Identical 
or  equal. 

109  Cong.  Rec.  9197  (1963)  (remarks  of  Representative  Goodell). 

It  is  settled,  therefore,  that  a  comparable  worth  claim  cannot  be  pursued  under 
the  EPA.   See  Angelo  v.  Bacharach;  Gunther  v.  County  of  Washington,  623  F.2d 
1303  (9th  Clr.  1980);  Brennan  v.  Prince  William  Hospital  Corp.,  503  F.2d  282 
(4th  Clr.  1974),  cert,  denied,  420  U.S.  972  (1975). 

TITLE  YII 

Title  VII  makes  it  unlawftil  for  an  employer  'to  discrir   ate  against  any  indivi- 
dual with  respect  to  his  compensation.  ..because  of  suci   ndlvidual's..  .sex'  (42 
U.S.C.  2000e-2(a));  or  'to  limit,  segregate,  or  classil  -  his  employees. . .in  any 
way  which  would  deprive  or  tend  to  deprive  any  individu;.!  of  employment  oppor- 
tunities or  otherwise  adversely  affect  his  status  as  an  employee,  because  of 
such  individual's. ..sex. i..'  42  U.S.C.  2000e-2(b). 

The  early  debate  about  comparable  worth  centered  on  the  relationship  between 
Title  VII  and  the  EPA.   Opponents  of  comparable  worth  argued  that  the  equal 
work  standard  of  the  EPA  omst  be  applied  to  sex-based  wage  claims  brought 
under  Title  VIX.   This  argument  was  based  on  an  interpretation  of  the  Bennett 
Amendment  that  would  require  the  application  of  the  equal  work  standard  to 
Title  VII  sex-based  wage  claims. 

The  Bennett  Amendmeoc,  found  in  §703(h)  of  Title  711,  provides  that: 

[I]t  shall  not  be  an  unlawful  employment  practice  under  this 
subchapter  for  an  employer  to  differentiate  upon  the  basis  of 
sex  in  determining  the  amount  of  the  wages  or  compensation  paid 
or  to  be  paid  to  employees  of  such  employer  if  such  differenti- 
ation is  authorized  by  the  provisions  of  section  206(d)  of  Title 
29.  (emphasis  added.) 

Section  206(d)  of  the  Fair  Labor  Standards  Act  provides  that: 

No  employer  having  employees  subject  to  any  provisions  of  this 
section  shall  discriminate,  within  any  establishment  In  which 
such  employees  are  employed,  between  employees  on  the  basis 
of  sex  by  paying  wages  to  employees  in  such  establishments  at 
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a  rate  less  Chan  Che  race  ac  which  he  pays  wages  Co  employees 
of  Che  opposlCe  sex  In  such  escabllshmenc  for  equal  work  on 
jobs  Che  performance' of  which  requires  equal  sitill,  efforc,  and 
responslbllicy,  and  which  are  performed  under  similar  working 
coadiclons,  excepC  where  such  pa3rmenc  is  made  pursuant  co  (1)  a 
senioricy  syscem;  (li)  a  meric  syscem;  (iii)  a  sysCem  which 
measures  earnings  by  quantity  or  quality  of  production;  or  (iv) 
a  <lifferential  based  on  any  other  faccor  other  than  sex.... 

The  proponencs  of  comparable  worth  argued  that  the  Bennett  Amendment  only  in- 
corporated into  Title  VII  the  four  affirmative  defenses  found  in  the  EPA. 

The  issue  of  whether  the  Bennett  Amendment  incorporated  the  equal  work  standard 
of  the  EPA  into  Title  VII  or  only  the  four  affirmacive  defenses  was  resolved 
by  Che  U.S.  Supreme  Court  in  County  of  Washington  v.  Gunther,  452  U.S.  161 
(1980)..  The  plaintiffs  in  Guncher,  female  guards,  soughc  Co  show  chac  the  -.funty- 
InCenci'onally  sec  Chelr  wage  scale,  buc  aoc  Che  male  guards'  wage  scale,  c'  t 
lower  level  Chan  Che  councy's  own  survey  of  oucside  markets  and  the  worth  I   Che 
Jobs  warranced.   The  female  guards  did  ooc  allege  chac  che  county  had  undi  'alued 
the  worth  of  chelr  jobs.   They  soughc  only  co  show  Incenciocal  discrimina  . >n  in 
che  wage  seccing  process.   The  councy  arguetf  chac  che  Bennecc  Amendment  p  ; :luded 
bringing  the  claim  under  Title  VII  because  it  did  not  sacisfy  che  equal  w.  r  s 
scandard  of  Che  EPA.   The  Court  held  that  Che  Bennecc  Amendmenc  incorporaL>.d 
inco  Tide  VII  only  the  four  affirmative  defenses  of  the  Equal  Pay  Act,  thus, 
a  sex-based  wage  claim  can  be  brought  under  Tide  VII  even  chough  ic  is  not 
claimed  C^ac  men  and  women  are  performing  subscancially  equal  work.   The  Court 
expressly  sCaced  chat  ic  was  noc  deciding  whecher  a  comparable  worcb  claim  was 
cognizable  under  Tide  VII.   Thus,  che  qu6scion  of  whecher  or  not  such  a  claim 
can  be  brought  under  Title  VII  has  not  been  settled.  3/ 

Although  Guncher  holds  chac  a  wage  claim  brought  under  Title  VII  is  noc  limited 
to  the  equal  work  sCandard  of  Che  EPA,  Che  decision  provides  no  guidance  in 
seccing  che  boundaries  of  sex-based  wage  claims  broughc  under  Tide  VII.   Lower 
federal  courcs  have  held  chat  a  comparable  worth  claim  falls  outside  of  the 
limits  of  a  valid  Title  VII  wage  claim.   The  three  circuic  courCs  of  appeal    ' 
chac  have  spoken  on  che  issue  hold  chac  a  comparable  worch  claim  Is  noc  cogni- 
zable under  Title  VII.   The  Eighch  Circuic  was  Che  first  circuit  court  to 
address  che  issue  in  che  case  of  Chrlscensen  v.  Iowa,  563  F.2d  353  (8ch  Cir. 
1977)(Christensen) .   The  plaintiffs  in  chac  case,  clercial  workers,  challenged 
che  Oniversicy  of  Norchem  Iowa's  praccice  of  paying  clerical  workers,  who  are 


3.   In  che  opinion  of  che  four  juscices  who  dissenced  in  Guncher,  a  comparable 
worch  claim  is  noc  cognizable  under  Title  VII.   In  their  view,  to  allow  a 
comparable  worth  claim  under  Title  VII  would  be  to  repeal  che  EPA  by  implication, 
since  Congress  specifically  rejected  the  comparable  worth  theory  in  enaccing 
the  EPA. 
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exclusively  female,  less  Chan  the  amount  It  pays  physical  plant  workers,  who 
are  predominantly  male,  for  jobs  of  allegedly  equal  value  to  the  university. 
The  plaintiffs  used  a  jol]  evaluation  study  initiated  by  the  employer  to  show 
that  the  Johs  in  question  were  of  equal  value  to  the  university.   The  evalua- 
tion systea  was  based  on  an  objective  evaluation  of  each  job's  worth  to  the 
school  regardless  of  the  market  wage.   Jobs  were  evaluated  in  terms  of  thirty- 
eight  factors  and  assigned  points  for  each  factor.   Jobs  with  similar  points 
were  placed  in  the  same  labor  grade,  regardless  of  job  content.   Pay  range 
within  a  pay  grade  was  determined  by  reference  to  the  market  rate  in  the 
locality  for  similar  jobs.   Because  the  market  rate  for  physical  plant  jobs  was 
greater  than  the  rate  determined  under  the  evaluation  system,  the  university 
modified  the  evaluation  system  by  providing  advance  pay  steps  in  the  starting 
pay  for  many  physical  plant  employees,  but  not  for  clerical  workers.   As  a 
result,  some  physical  plant  employees,  mostly  male,  continued  to  be  paid  more 
than  the  clerical  employees  despite  equivalent  seniority  and  being  in  jobs  in 
the  same  labor  grade. 

The  plaintiffs  argued  that  the  community's  labor  force  is  segregated  in  the 
same  manner  as  the  university's  workforce  and  that  the  market  wage  rate-  reflects 
long-standing,  sexually  discriminatory  practices.   Thus,  the  plaintiffs  argued 
that  by  basing  wage  rates  on  the  market  race,  the  university  was  perpetuating 
that  discrimination  in  violation  of  Title  VII.   In  finding  for  the  defendant, 
the  court  reasoned  that  the  value  of  the  job  to  the  employer  is  only  one  of 
the  factors  used  to  establish  wages.   Other  factors  may  include  the  supply  of 
workers  and  collective  bargaining.   The  court  reasoned  further  that  nothing  in 
Title  VII  required  employers  to  ignore  the  market  in  setting  wages.   In  the 
absence  if   proof  of  the  defendant's  disparate  application  of  its  wage  policy 
or  of  discriminatory  assignment,  the  court  held  that  the  plaintiffs  failed  to 
establish  a  prima  facie  violation  of  Title  VII.   The  court  stated  that  the 
plaintiffs  may  have  established  a  prima  facie  case  if  they  had  shown  that  the 
'  market  rate  for  both  groups  was  higher  but  that  only  the  pay  of  males  was  raised. 

In  Lemons  v.  City  of  Denver,  620  F.2d  228,  (10th  Cir.  1980),  the  nurses  who 
filed  the  action  challenged  the  city's  classification  and  pay  plan.   Through 
its  plan,  the  City  sought  to  equalize  the  pay  for  its  employees  with  the  pay 
for  like  jobs  in  the  community.  The  plaintiffs  did  not  want  their  classifica- 
tion compared  with  nurses  in  the  community  because  they  alleged  that,  histori- 
cally, nurses  have  been  underpaid  for  two  reasons:  1)  their  work  has  not  been 
properly  valued  and  2)  almost  universally,  nurses  have  been  women.   They  argued 
that  using  the  community  standard  incorporated  that  discrimination  into  the 
city's  pay  plan.   The  court  stated  that,  even  if  the  nurses  pay  may  have  been, 
in  part,  a  product  of  past  attitudes  and  practices.  Title  VII  was  not  intended 
to  adjust  this  type  of  disparity.   The  court  stated  that  existing  authority  did 
not  require  the  city  to  reassess  the  worth  of  services  in  each  position  relative 
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Co  all  others  and  Co  sCrlke  a  nev  balance  and  relationship.   The  courc's  holding 
was  predlcaCed  oa  1C3  conclusion  chac  Che  BenneCC  AmendmenC  Incorporated  Che 
equal  work  scandard  of  Che  EPA  Into  Tlcle  VII;  Cherefore,  the  vlcallty  of  its 
holding  Is  questionable.  '^/  The  court,  however,  would  not  disapprove  che  use  of 
Che  marlcec'rate  in  secclng  wages.   Thus  Ic  is  reasonable  Co  assume  Chac  it  would 
reach  Che  same  resale  nocwichscandlng  che  Supreme  Courc's  decision  in  Guncher. 

The  NlnCh  Clrcuic  in  denying  a  peclcion  for  rehearing  of  Its  decision  in  Gunther 
V.  Councy  of  Washlngcon,  602  F.2d  882  (9ch  Clr.  1979),  seated  in  dlcCum,  "Where 
a  Tlcle  VII  plalnclff ,  claiming  wage  discriminacion  attempts  to  establish  a  prima 
facie  case  based  solely  on  a  comparison  of  the  work  she  performs,  she  will  have 
Co  show  that  her  job  requiremencs  are  subscancially  equal,  not  comparable,  to 
Chac  of  a  similarly  situated  male."  Guncher  v.  Councy  of  Washington,  623  F.2d 
1303,  1321  (9ch  Cir.  1980).  The  courc  added  that  a  comparable  worth  claim 
standing  alone  will  not  be  sufficlenc  Co  esCablish  a  prima  facie  case  of  wage 
discriminacion.   Ic  scaced  that  proof  of  comparable  worch  may  be  relevanc  evi- 
dence In  proof  of  a  wage  discriminacion  claim  broughc  under  some  ocher  theory.  ' 
Alchough  Chis  opinion  cannoc  be  ciced  as  concrolllng  auchoricy,  Ic  does  sugge- 
Che  conclusion  chac  Che  Ninth  Circuit  would_  reach  on  the  Issue  If  the  Issue  \ 
squarely  presenced. 

The  weighc  of  auchoriCy  among  discricc  courts  is  also  that  a  comparable  wort 
claim  is  not  cognizable  under  Title  VII.   In  Gerlach  v.  Michigan  Bell  Teleph'  ■  s 
Co.,  501  F.  Supp.  1300  (E.D.  Mich.  1980),  female  engineering  layout  clerks 
alleged  they  were  classified  as  clericals  because  they  were  females  and  clerical 
positions  were  underpaid  because  chac  classlflcacioa  was  dominated  by  females. 
The  courc  found  that  che  females  failed  to  state  a  claim  cognizable  under  TlCle 
VII.  According  co  che  courc,"  [Ajlthough  comparable  worch/under-evaluation 
may  be  relevanc  evidence  under  a  theory  of  discriminacion,  if  proven,  scanding 
alone  Ic  will  noc  escabllsh  a  cause  of  accion  for  sex-based  discrimination."  id. 
at,  13i21. 


4.   In  both  Chris censen  and  Lemons ,  che  plalnclff s  claimed  chac  socieCal 
acclcudes  concerning  Che  value  of  women's  work  were  translated  into  the 
discriminatory  undervaluing  of  women's  jobs.   It  is  claimed  chat  this 
discrimination  pervades  the  economy;  thus  the  employers  use  of  the  market  rate 
or  wage  surveys  perpecuaces  chac  discrimination.   In  its  Wage  Hearings,  the 
Commtssion  received  considerable  testimony  on  the  methods  through  which  societal 
attitudes  toward  women's  work  are  translated  into  lower  wages  for  that  work. 
See  Wage  Hearing  ac  151.   The  Commission  also  heard  from  a  number  of  economises 
who  have  accempced  co  measure  the  extent  of  unlawful  sex  discrimination,  if 
any,  in  the  market  place,  id.  at  260-318.   No  findings  have  been  made  by  the 
Commission  concerning  the  testimony  received  at  the  Wage  Hearings. 
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In  Martin  v.  Frontier  Federal  SSL  Ass'n,  510  F.  Supp.  1062  (W.0.  Okla.  1981), 
the  female  plaintiff  alleged  that  males  who  occupied  the  positions  of  Assistant 
Savings  Administrator  and  Retirement  Plan  Administrator,  positions  she  bad  also 
held,  were  paid  a  higher  ^alary  for  performing  substantlallj  equal  or  comparable 
work.   The  district  court  found  that  the  work  she  performed  was  not  substantially 
equal  to  tBat  done  by  males  In  either  classification,  even  though  the  titles  of 
the  positions  were  the  same  while  held  by  the  plaintiff  and  the  males  to  whom  she 
compared  herself.   Thus,  plaintiff's  EPA  claim  failed.   The  court  also  held  that 
a  comparable  worth  claim  was  not  cognizable  under  Title  VII.   The  plaintiff  bad 
relied  upon  Fitzgerald  v.  Sirloin  Stockade,  Inc.,  624  F.2d  945  (10th  Clr.  1980) 
as  support  for  her  comparable  worth  claim.   The  court  held  that  plaintiff's  re- 
liance upon  Fitzgerald  was  misplaced.   The  court  read  Fitzgerald  to  hold  only 
that  the  plaintiff  in  that  case  had  been  discriminated  against  solely  because 
of  her  sex  in  a  manner  which  is  not  within  the  scope  of  the  EPA.   The  court  la 
Fitzgerald  did  not  recognize  comparable  worth  as  a  theory  of  recovery. 

In  Power  v.  Barry  County,  Michigan,  539  F.  Supp.  721  (W.  D.  Mich.  1982),  a 
group  of  female  employees,  who  acted  as  matrons  for  county  prisioners  while 
also  acting  as  dispatchers,  brought  suit  alleging  that  they  were  discrimina- 
torlly  underpaid  in  comparison  to  corrections  officers  even  though  the  .two 
jobs  were  of  comparable  or  equal  worth  to  the  county.   The  court  granted  the 
defendant's  motion  to  dismiss  this  comparable  worth  claim  for  failure  to  state 
a  valid  claim  under  Title  VII.   The  court  agreed  with  plaintiff's  that  a  Title 
VII  claim  may  be  broader  than  the  equal  work  standard  but  held  that  the  legisla- 
tive history  and  case  law  indicate  that  a  claim  of  Intentional  wage  discrimina- 
tion may  be  the  outer  limit  of  the  legal  theories  cognizable  under  Title  VII. 
The  court  was  unwilling  to  find  that  Congress  authorized  it  to  undertake  the 
task  of  evaluating  and  determining  the  relative  worth  of  jobs. 

Only  two  courts  have  found  comparable  worth  claims  cognizable  under  Title  VTI.  %J 
Neither  court  provided  clear  reasoning  for  its  conclusion.   In  Moseley  v. 
•Kellwood  Co.,  27  EPD  T32,348  (E.D.  Mo.  1981),  a  female  attorney  alleged  sex- 
based  wage  disparity  with  respect  to  the  higher  salaries  paid  to  male  attorneys. 
The  court  found  that  the  female  attorney  did  not  establish  a  prima  facie  case  of 
comparable  worth  because  she  made  no  showing  that  she  received  less  than  the 
market  value  for  her  skills. 

In  EEOC  V.  Hay  Associates,  29  FEP  cases  994  (S.D.  Pa.  1982)  the  court  stated 

that  a  comparable  worth  claim  is  cognizable  under  Title  VII  and  cited  Gunther 

as  support.   The  court  did  not  explain  why  it  had  read  Gunther  as  approving 
comparable  worth  claims. 


5.   Recently,  the  Anerican  Federation  of  State,  County  and  Municipal  Employees 
successfully  litigated  a  comparable  worth  claim  under  Title  VII  against  the 
State  of  Washington.   As  yet  Che  court  has  not  issued  a  written  opinion.   This 
report  vrlll  be  updated  as  soon  as  an  opinion,  if  issued,  is  received  and  analyzed. 
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The  preceding  review  Indicates  Chac  the  weight  of  present  authorlt7  Is  against 
the  recognition  of  a  comparable  worth  claim  under  Title  VII.   The  courts  hold 
the  view  that  Title  VII  does  not  permit  them  to  initially  determine  Che  relative 
worth  of  Jobs  to  an  employer  or  to  abrogate  the  use  of  the  market  rate  in 
establishing  pay  for  Jobs.   However,  since  there  is  no  settled  definition  of 
the  term  comparable  worth,  plaintiffs  may  still  be  able  to  formulate  a  theory 
that  courts  will  generally  accept  as  stating  a  cognizable  claim  under  Title  VII. 

There  is  a  class  of  sex-based  wage  claims  that  does  not  fall  within  our  gener?-! 
definition  of  comparable  worth,  but  chat  is  broader  Chan  a  claim  under  the  Ei'A. 
These  claims  generally  allege  intentional,  sex-based  discrimination  and  have 
been  held  by  courts  to  state  a  valid  claim  under  Title  VTI.   The  fallowing 
cases  typify  these  claims.   In  GunCher,  602  F.2d  882  (9th  Cir.  1972),  and  IDE  v. 
Westlnghouse,  631  F.2d  1094  (3rd  Cir.  1980),  Che  courts  allowed  claims  that 
employers  intentionally  set  the  wages  of  females,  but  not  Che  wages  of  males, 
below  the  employer's  own  determination  of  the  value  of  certain  Jobs.   In  Wllkins 
V.   Oniversicy  of  Houston.  654  F.2d  388,  (5th  Cir.  1981),  the  Fifth  Circuit 
Court  of  Appeals  upheld  a  claim,  based  on  Gunther,  where  the  plaintiffs  showed 
that  Che  universicy  had  established  a  pay  plan  that  prescribed  Che  lowest  and 
highest  salaries  chat  should  be  paid  for  each  employee  position,  and  chat 
eighteen  of  the  cwency-one  persons  who  were  being  paid  less  Chan  Che  low  figure 
were  women.   The  same  court  disallowed  a  claim,  allegedly  based  on  Gunther, 
where  the  plaintiff  sought  to  show  that  there  were  not  sufficient  dissimilarities 
In  her  duties  and  those  of  a  male  co-worker  to  Justify  the  substantially  higher 
salary  paid  to  che  male  co-worker.   The  court  held  chat  to  succeed  under  Gunther 
the  plaintiff  must  show  chat  che  company  had  placed  values  on  her  and  Che  male 
co-worker's  ducles  and  responslbilicles  and  were  paying  che  male  full  value 
while  paying  che  plainclff  less  Chan  full  value.   Plemer  v.  Parsons -Gilbane, 
- Fk   2d  (Sch  Cir.  1983),  179  Dally  Labor  Report  (BNA)  D-1  (1983). 

In  Taylor  v.  Charley  Brothers  Co..  25  FEP  Cases  602  (W.D.  Penn.  1981),  plaintiffs 
were  allowed  to  show  that  their  employer  intentionally  paid  a  discriminatorily 
lower  wage  Co  the  sex  segregated  female  jobs.   The  district  court  in  Brlggs  v. 
City  of  Madison.  28  FEP  cases  729  (W.D.  Wise.  1982)  held  chat  Che  plainclff  had 
escabllshed  a  prima  facie  case  by  showing  chac  the  employer  paid  less  for 
predominantly  female  Jobs  than  for  predominantly  male  jobs  even  chough  Che 
Jobs  were  substantially  similar  in  content;  required  substantially  similar 
skill,  efforc  and  responslbilicles;  and  were  decermined  by  the  employer  Co  be 
of  equal  value. 
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The  Commlssloa  previously  has  dealc,  on  a  limited  basis,  with  vage  claims  thac 
do  not  involve  equal  pay  for  equal  work.   The  claims  involved  the  discriminatory 
assignment  of  minorities  oc  women  into  lower  paying  race  or  se:c-segregated  Job 
classifications.   The  Coafflisslon  found  that  the  pattern  and  practice  of  assigning 
minorities  -and  women  to  lower  paying  Jobs  constituted  wage  discrimination  under 
the  Act.  y 

CONCLOSIOW 

The  weight  of  authority  holds  that  a  comparable  worth  claim  is  not  cognizable 
under  Title  VII.   However,  since  the  Supreme  Court  has  not  ruled  on  the  issue 
and  since  only  two  circuit  courts  have  squarely  addressed  the  issue,  the 
Commission  has  considerable  lattitude  to  articulate  policy  on  the  issue.  More- 
over, the  Commission's  interpretation  Is  entitled  to  great  deference,  (Griggs 
V.  Duke  Power,  401  U.S.  424  (1971),  provided  that  the  interpretation  is  consistent 
with  Congressional  intent.   See  Gilbert  v.  General  Electric.  429  U.S.  125  (1976.). 

As  of  November  1,  1983,  there  were  269  charges  in  the  backlog  that  raise  wage 
discrimination  Issues.   A  case-by-case  review  of  these  charges  has  not  been 
done  because  of  a  shortage  of  personnel;  however,  we  believe  that  almost  all  of 
them  raise  an  issue  of  comparable  worth.  7J     Ue  have  received  thirty  comparable 
worth  charges  in  FT  1983,  and  are  aware  that  other  charges  have  been  filed 
against  states  and  municipalities  alleging  sex-based  wage  discrimination 
throughout  the  entire  wage  structure  of  the  respondent.   These  charges  are 
pending  investigation  in  field  offices.   For  example,  AFSCME  and  13  individual 
charging  parties  have  filed  charges  against  the  State  of  Wisconsin. 


6.   In  Commission  Decision  No.  70-482,  CCH  EEOC  Decisions  (1973)  16082,  the 
Commission  found  a  violation  of  the  Act  where  the  respondent  maintained  segregated 
'departments  in  which  black  employees  received  lower  wages  for  performing  sub- 
stantially the  same  work  as  White  employees.   After  the  charging  parties  met 
their  burden  of  showing  a  pattern  of  wage  disparity,  the  Respondent  failed  to 
meet  its  burden  of  establishing  that  the  wage  disparity  was  based  on  any 
"economic  or  other  bona  fide  basis." 

In  Commission  Decision  No.  73-0479,  CCH  Employment  Practices  Guide  16381,  the 
Commission  found  a  violation  of  the  Act  where  the  respondent  hired  females  only 
for  certain  departments  and  into  the  lowest  paying  jobs  and  most  Hispanic  males 
into  the  lowest  pay  brackets  of  particular  Job  classifications.   Females  were 
unable  to  progress  into  higher  paying  Jobs  because  the  Jobs  were  dlscrimina- 
torily  classified  on  the  basis  of  heavy,  medium,  and  light.   Additionally, 
female  supervisors  were  paid  less  for  performing  substantially  the  same  work 
as  male  supervisors,  and  females  plus  Hispanic  males  were  restricted  in  their 
opportunities  for  promotions  into  higher  paying  Jobs. 

7.   See  Appendix  A  for  a  synopsis  of  some  of  the  comparable  worth  charges 
pending  before  the  Commlssloa. 

The  Commission  must  decide  what  its  policy  will  be  regarding  charges  raising 
comparable  worth  issues  as  previously  defined.  We  believe  such  charges  will 
require  experts  In  the  areas  of  Job  evaluation  techniques  and  statistical 
analysis,  especially  expertise  in  multiple  regression  analysis,  and  will  require 
a  considerable  amount  of  time,  money,  and  personnel  to  Investigate  and  analyze. 
The  development  of  cost  estimates  related  to  processing  a  comparable  worth 
charge  is  beyond  the  scope  of  this  memorandum;  however,  the  allotment  of 
resources  is  a  serious  consideration  for  the  Commlssloa  when  dealing  with  this 
issue. 
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